TPL(LE) 38534 SC
[AIR 2007 SC 1984 = JT 2007 (7) SC 613 = 2007 AR 3752 = 2007 (6) SCR 955 = (2007) 5 SCC 4470973 7 Scale
392]

SUPREME COURT OF INDIA
(S.B. SINHA & MARKANDEY KATJU JJ.)

SIelORN s SN [H=gusielels |=\V[e7\8 INDUSTRIES CO. LTD

Petitioner
VERSUS
ELECTRICITY INSPECTOR AND E.T.I.O. & ORS

Respondent

Civil Appeal No. 2551 of 2007[Arising Out of Slp (@) No. 18220 of 2006]With Civil Appeal No.
2552 of 2007@ S.L.P. (C) No. 21701 of 2006civil AppNo. 2553 of 2007@ S.L.P. (C) No. 21726 of
2006civil Appeal No. 2554 of 2007@ S.L.P. (C) N&3@8 of 2006civil Appeal No. 2555 of 2007@
S.L.P. (C) No. 18326 of 2006civil Appeal No. 255&2607@ S.L.P. (C) No. 18329 of 2006 civil Appeal
No. 2557 of 2007@ S.L.P. (C) No. 18334 of 2006l &ypeal No. 2558 of 2007@ S.L.P. (C) No. 18499
of 2006civil Appeal No. 2559 of 2007@ S.L.P. (C).Nd692 of 2006civil Appeal No. 2560 of 2007@
S.L.P. (C) No. 21719 of 2006civil Appeal No. 25612007@ S.L.P. (C) No. 20574 of 2006 civil Appeal
No. 2562 of 2007@ S.L.P. (C) No. 21689 of 2006 IG\ipeal No. 2563 of 2007@ S.L.P. (C) No. 21005
of 2006civil Appeal No. 2564 of 2007@ S.L.P. (C).Nd039 of 2006civil Appeal No. 2565 of 2007@
S.L.P. (C) No. 21040 of 2006civil Appeal No. 25662607@ S.L.P. (C) No. 1021 of 2007civil Appeal
No. 2567 of 2007@ S.L.P. (C) No. 1022 of 2007cMlpeal No. 2568 of 2007@ S.L.P. (C) No. 1023 of
2007civil Appeal No. 2569 of 2007@ S.L.P. (C) N@24 of 2007civil Appeal No. 2570 of 2007@
S.L.P. (C) No. 1025 of 2007civil Appeal No. 257128f07@ S.L.P. (C) No. 1027 of 2007civil Appeal
No. 2572 of 2007@ S.L.P. (C) No. 1028 of 2007cMlpeal No. 2573 of 2007@ S.L.P. (C) No. 1029 of
2007civil Appeal No. 2574 of 2007@ S.L.P. (C) Nd489 of 2006civil Appeal No. 2575 of 2007@
S.L.P. (C) No. 1030 of 2007civil Appeal No. 257628f07@ S.L.P. (C) No. 1031 of 2007civil Appeal
No. 2577 of 2007@ S.L.P. (C) No. 1032 of 2007cApipeal No. 2578 of 2007@ S.L.P. (C) No. 1033 of
2007civil Appeal No. 2579 of 2007@ S.L.P. (C) N@34 of 2007civil Appeal No. 2580 of 2007@
S.L.P. (C) No. 1035 of 2007civil Appeal No. 258128f07@ S.L.P. (C) No. 1036 of 2007civil Appeal
No. 2582 of 2007@ S.L.P. (C) No. 1037 of 2007cApipeal No. 2583 of 2007@ S.L.P. (C) No. 1038 of
2007civil Appeal No. 2584 of 2007@ S.L.P. (C) N@32 of 2007civil Appeal No. 2585 of 2007@
S.L.P. (C) No. 1040 of 2007civil Appeal No. 258628f07@ S.L.P. (C) No. 1041 of 2007civil Appeal
No. 2587 of 2007@ S.L.P. (C) No. 1042 of 2007cApipeal No. 2588 of 2007@ S.L.P. (C) No. 1043 of
2007civil Appeal No. 2589 of 2007@ S.L.P. (C) N@4% of 2007civil Appeal No. 2590 of 2007@
S.L.P. (C) No. 1044 of 2007civil Appeal No. 259128f07@ S.L.P. (C) No. 1046 of 2007civil Appeal
No. 2592 of 2007@ S.L.P. (C) No. 1746 of 2007cApipeal No. 2593 of 2007@ S.L.P. (C) No. 1747 of
2007civil Appeal No. 2594 of 2007@ S.L.P. (C) N@4& of 2007civil Appeal No. 2595 of 2007@
S.L.P. (C) No. 1749 of 2007civil Appeal No. 259628f07@ S.L.P. (C) No. 1750 of 2007civil Appeal
No. 2597 of 2007@ S.L.P. (C) No. 1751 of 2007chMlpeal No. 2598 of 2007@ S.L.P. (C) No. 1752 of
2007civil Appeal No. 2599 of 2007@ S.L.P. (C) N@53 of 2007civil Appeal No. 2600 of 2007@
S.L.P. (C) No. 1754 of 2007civil Appeal No. 260128f07@ S.L.P. (C) No. 1755 of 2007civil Appeal
No. 2602 of 2007@ S.L.P. (C) No. 1756 of 2007cMlpeal No. 2603 of 2007@ S.L.P. (C) No. 1757 of
2007civil Appeal No. 2604 of 2007@ S.L.P. (C) N@58& of 2007civil Appeal No. 2605 of 2007@
S.L.P. (C) No. 1759 of 2007civil Appeal No. 260628f07@ S.L.P. (C) No. 1760 of 2007civil Appeal
No. 2607 of 2007@ S.L.P. (C) No. 1761 of 2007cMlpeal No. 2608 of 2007@ S.L.P. (C) No. 1762 of
2007civil Appeal No. 2609 of 2007@ S.L.P. (C) N@64 of 2007civil Appeal No. 2610 of 2007@



S.L.P. (C) No. 1765 of 2007civil Appeal No. 261128f07@ S.L.P. (C) No. 1766 of 2007civil Appeal
No. 2612 of 2007@ S.L.P. (C) No. 1767 of 2007cApipeal No. 2613 of 2007@ S.L.P. (C) No. 1768 of
2007civil Appeal No. 2614 of 2007@ S.L.P. (C) N@62 of 2007civil Appeal No. 2615 of 2007@

S.L.P. (C) No. 1770 of 2007civil Appeal No. 261628007@ S.L.P. (C) No. 1772 of 2007civil Appeal
No. 2617 of 2007@ S.L.P. (C) No. 387 of 2007civijp®al No. 2618 of 2007@ S.L.P. (C) No. 1799 of
2007civil Appeal No. 2619 of 2007@ S.L.P. (C) N@92 of 2007civil Appeal No. 2620 of 2007@

S.L.P. (C) No. 1796 of 2007civil Appeal No. 262128007@ S.L.P. (C) No. 1977 of 2007civil Appeal
No. 2622 of 2007@ S.L.P. (C) No. 1978 of 2007cApipeal No. 2623 of 2007@ S.L.P. (C) No. 1980 of
2007civil Appeal No. 2624 of 2007@ S.L.P. (C) N@02 of 2007civil Appeal No. 2625 of 2007@

S.L.P. (C) No. 3003 of 2007civil Appeal No. 262628f07@ S.L.P. (C) No. 3005 of 2007civil Appeal
No. 2627 of 2007@ S.L.P. (C) No. 1995 of 2007cApipeal No. 2628 of 2007@ S.L.P. (C) No. 3108 of
2007civil Appeal No. 2629 of 2007@ S.L.P. (C) Nd.0S of 2007civil Appeal No. 2630 of 2007@

S.L.P. (C) No. 3111 of 2007civil Appeal No. 263128f07@ S.L.P. (C) No. 3112 of 2007civil Appeal
No. 2632 of 2007@ S.L.P. (C) No. 2844 of 2007cMlpeal No. 2633 of 2007@ S.L.P. (C) No. 2064 of
2007civil Appeal No. 2634 of 2007@ S.L.P. (C) N@92 of 2007civil Appeal No. 2635 of 2007@

S.L.P. (C) No. 2099 of 2007civil Appeal No. 263628f07@ S.L.P. (C) No. 2100 of 2007civil Appeal

No. 2637 of 2007@ S.L.P. (C) No. 2136 of 2007cApipeal No. 2638 of 2007@ S.L.P. (C) No. 2138 of
2007civil Appeal No. 2639 of 2007@ S.L.P. (C) N&0B of 2007civil Appeal No. 2640 of 2007@

S.L.P. (C) No. 3599 of 2007civil Appeal No. 264128f07@ S.L.P. (C) No. 3126 of 2007civil Appeal

No. 2642 of 2007@ S.L.P. (C) No. 3610 of 2007cMlpeal No. 2643 of 2007@ S.L.P. (C) No. 3612 of
2007civil Appeal No. 2644 of 2007@ S.L.P. (C) N&18 of 2007civil Appeal No. 2645 of 2007@

S.L.P. (C) No. 3625 of 2007civil Appeal No. 264628f07@ S.L.P. (C) No. 3626 of 2007civil Appeal

No. 2647 of 2007@ S.L.P. (C) No. 3627 of 2007cMlpeal No. 2648 of 2007@ S.L.P. (C) No. 3628 of
2007civil Appeal No. 2649 of 2007@ S.L.P. (C) N&29 of 2007civil Appeal No. 2650 of 2007@

S.L.P. (C) No. 3548 of 2007civil Appeal No. 265126007@ S.L.P. (C) No. 3926 of 2007-Decided On
15-5-2007

(A) Constitution of India, Seventh Schedule, Listll Entry 53 and Entry 38 of List Il - Tamil Nadu
Tax on Consumption or Sale of Electricity Act, 2003 Legislative competence of the State of Tamil
Nadu to legislate the impugned Act of 2003 is belyand dispute - Cannot be said that the Statétnact
in enacting the Act suffers from colourable exexaé any power - It can be safely concluded that th
State has not overstepped its limits of power.

(Para 59)

(B) Tamil Nadu Tax on Consumption or Sale of Elecicity Act, 2003 - Electricity (Supply) Act,
1948, Section 12 Challenge to vires of Act of 2003 - Held that thet of 2003 is not repugnant to the
1948 Act.

(Paras 2 and 64)

(C) Constitution of India, Article 288 - Tamil Nadu Tax on Consumption or Sale of Electricity Act,
2003, Section 21 Challenge to vires of the Act of 2003 - Sectiond?12003 Act provided that they
would be subject to the provisions of Article 28&lme Constitution of India - Only because a prirnis
of the Constitution has been mentioned in the #et,same would not necessarily mean that the same i
required to be taken into consideration for theppae of judging the constitutionality thereof.

(Paras 65 and 67)

(D) Constitution of India, Article 288(2) - Application of Clause (2) of Article 288 of the @stitution
of India was meant to be only in respect of therivalley authorities like Damodar Valley Corpooati
constituted in the year 1948.

(Para 68)



(E) Constitutional interpretation - The principle of construction of statute, that theemption
provisions would be attracted only when requisibeditions precedent therefor are satisfied , would
apply in a case of constitutional interpretatiospalPara 68)

(F) Words and phrases - The expression 'subject te'Ordinarily the expression conveys the idea of a
provision yielding place to another provision dnart provisions subject to which it is made.
(Para 70)

(G) Constitution of India, Article 14 - Tamil Nadu Tax on Consumption or Sale of Electricity Act,
2003 - Challenge to vires - New pleaTFhe foundational facts as to how Section 14 of2863 Act
would be discriminatory in nature has not beerestat all - The respondent has also not been gingn
opportunity to meet the said contention - Suchulcfoundation, unless is apparent from the statute
itself, cannot be permitted to be raised and thafar the first time before the Apex Court.

(Para 71 and 72)

(H) Constitution of India, Article, 14 - Tamil Nadu Tax on Consumption or Sale of Electricity Act,
2003 - Challenge to vires Discrimination - Held that in the matter of taxatjghe State is given wide
discretion and is allowed to pick and choose objémttaxation and exemption.

(Para 74)

(I) Constitution of India, Article 14 - Tamil Nadu Tax on Consumption or Sale of Electricity Act,
2003 - Doctrine of purposive construction - It can be takecourse to provided there exists any
ambiguity.

(Para 79)

(J) Repealing provision - The words 'consolidate and amend' often occur statute in repealing
provision - Such a statute is not intended to atterdaw.
(Para 82)

(K) Interpretation of statute - There is no constitutional or statutory embargat th consolidating Act
must also be an amending Act - When different tesinasused in the new Act, it would not be proper fo
the Court to refer to the provisions of a repeakadiute.

(Para 85)

(L) Tamil Nadu Tax on Consumption or Sale of Electitity Act, 2003, Section 20(1) and (2) -
General Clauses Act, 1897, Section 6The expression ‘unless a different intention apgdezccurring in
Section 6 of the General Clauses Act, 1897 hadveen inserted in sub-section (1) of Section 2thef t
2003 Act - Sub-sections (1) and (2) of Section 2éhe 2003 Act, thus operate in different situasion
The High Court held to have committed a manifestren opining that both the provisions relate he t
same scenario.

(Paras 95 and 103)

(M) Interpretation of statute - Proviso - Four functions of proviso stated.
(Para 104)

(N) Words and phrases - The expression 'privilege’' The expression 'right' - The expression 'privilege
has a wider meaning than right .
(Para 120)

(O) Promissory estoppel - Doctrine of # would be applicable where an entrepreneur &ltés position
pursuant to or in furtherance of the promise mada Btate to grant inter alia exemption from payimen



of taxes or charges on the basis of current tatiffilike an ordinary estoppel, promissory estopgpets
rise to a cause of action - It indisputably creaeight - It also acts on equity - However, itplmation
against constitutional or statutory provisionspéermissible in law.

(Paras 135 and 136)

(P) Promissory estoppel - Doctrine of # also preserves a right - A right would be presd when it is
not expressly taken away but in fat has expressinipreserved.
(Para 144)

(Q) Legitimate expectation - Principles of naturaljustice - The legislature has the power to legislate -
But where the law itself recognizes existing rigintd did not take away the same expressly or by
necessary implication, the principles of legitimatgectation of a substantive benefit may be heloet
applicable.

(Para 147)

(R) Tamil Nadu Tax on Consumption or Sale of Elecicity Act, 2003 - Electricity (Supply) Act,
1948, Sections 46 and 49 - Power of taxationPower to impose tariff - Tariff is framed by thea®
Electricity Boards under Section 46 and 49 of tAd8LAct - They may have different considerations fo
imposition of tariffs - A tax on tariff and a taxn@onsumption or sale of electrical energy, thusraies
in different fields - If it is to be held that tippwer of the Electricity Regulatory Commission itotariff
does not include a power to impose tax, axiomayictile same principle would apply also when aisax
sought to be levied on consumption or sale of Badtenergy and not on tariff.

(Para 154)

(S) Taxing statute - Interpretation of -Held that a taxing statute must receive stricnotetation.
(Para 159)

(T) Constitution of India, Article 366(12), Entry 53 of List Il of the Seventh Schedule - Electricity
Goods -It may be that electricity has been consideredetégbods' - But the same has to be considered
having regard to the definition of 'goods’ contditire Clause (12) of Article 366 of the Constitutioh
India - When the electricity held to be 'goods' floe purpose of application of sales tax laws ahero
tax laws, the same would have nothing to do withdbnstruction of Entry 53 of List Il of the Sevent
Schedule of the Constitution of India - Supply does mean sale - A ‘fortiori' it does not also mean
consumption.

(Paras 164, 165)

(U) Precedent -A decision is an authority for what it decides amat what can logically be deduced
therefrom - A decision is not an authority on anpevhich has not been considered.
(Para 170)

Advocate(s): Mr. R.F. Nariman. Mr. A.R.L, Sundrasktr. A.K. Ganguli, Mr. Vijay Narayan, Mr. Vijay
Narayanan, Mr. K.K. Venugopal. Senior Advocates, . Parekh, Mr. E.R. Kumar, Mr. Sanand
Ramkrishnan, Mr. Nitin Thukral, Mrs. Rukmini Bobdér M/s. P.H. Parekh & Co.) Mr. Krishna
Srinivasan, Mr. Sameer Parekh, Mr. Nitin Thukrak.lKIK. Mani, Mr. V.M. Shivkumar, Mr. Mayur R.
Shah, Ms. Binu Tamta, Ms. Rohini Musa, Mr. V. Bal®r. P.N. Ramalingam, Mr. Vijay K. Jain, Mr.
K.K. Senthilvalan, Mr. Rakesh K. Sharma, Mr. K.Viskiwananathan, Mr. B. Raghunath, Ms. V.
Mohana, Mr. R. Nedumaran, Mr. Vijay Kumar. Mr.NRajah, Mr. Dayan Krishnan, Mr. Nikhil Nayyar,
Mr. Gautam Narayan, Mr. P.B. Suresh, Mr. Vipin Nair. Amit Dhingra (for M/s. Temple Law Firm)
Ms. Srikala Gurukrishna Kumar, Mr. S. Gauri Ghuraawd Mr. Senthil Jagadeesan, Advocates with them
for the Appellant.



Mr. T.R. Andhyarujina, Mr. V. Krishanmurthy, Seniddvocates, Mr. T. Harish Kumar and Mr. Prasanth
P. Advocates with them for the Respondents.

JUDGEMENT
S.B. SINHA, J Leave granted.
INTRODUCTION

2. Validity and/ or application of Tamil Nadu Tar €onsumption or Sale of Electricity Act, 2003 (for
short "the 2003 Act") is in question in these appeaehich arise out of a common judgment dated
13.07.2006 passed by a Division Bench of the Highr€of Madras. LEGISLATIVE BACKGROUND

3. Legislative competence in Central and Provincigislature in India was for the first time prosai
for by reason of the Government of India Act, 196 short "the 1935 Act"). Item 48-B of List Il dfe
Seventh Schedule of the 1935 Act provided for taesconsumption or sale of electricity subject,
however, to the provisions of Section 154-A of 1885 Act which reads as under:

"154-A. Save in so far as any Federal may otherwiseide, no Provincial law or law of a
Federated State shall impose, or authorize thesitipo of, a tax on the consumption or sale of
electricity (whether produced by a Government beopersons ) which is _ (a) consumed by the
Federal Government, or sold to the Federal Goventifoe consumption by that Government ; or
(b) consumed in the construction, maintenance eraifpn of a Federal Railway by the Federal
Railway Authority or a railway company operatingtailway, or sold to that authority or any
such railway company for consumption in the cortgiom, maintenance or operation of a Federal
Railway ;

and any such law imposing, or authorising the intjprsof a tax on the sale of electricity shall

secure that the price of electricity sold to theldéfral Government for consumption by that
Government, or to the Federal Railway Authorityaoly such railway company as aforesaid for
consumption in the construction, maintenance oraijpn of a Federal Railway, shall be less by
the amount of the tax than the price charged terotlonsumers of a substantial quantity of
electricity."

4. The 1935 Act did not contain any provision samito Iltem No. 48-B of the Seventh Schedule of the
1935 Act. After coming into force of the Constitutiof India, 'Electricity' was placed in List IIf the
Seventh Schedule of the Constitution of India. Heevethe matter relating to imposition of taxestoa
consumption or sale of electricity was provided doder Entry 53 of List Il of the Seventh Schedofle
the Constitution of India.

STATUTORY PROVISIONS

5. The then State of Madras in terms of Entry 48fBhe Seventh Schedule of the 1935 Act, enacted
Tamil Nadu Electricity Duty Act, 1939 (for shorth& 1939 Act") levying a duty on certain sales and
consumption of electrical energy by the licensaeshie State of Tamil Nadu. At the relevant time,

licences used to be granted in terms of the InBiantricity Act, 1910 (for short "the 1910 Act")e&ion

3 of the 1910 Act reads as under:

"3. Grant of licenses.(1) The State Government roayapplication made in the prescribed form
and on payment of the prescribed fee (if any), gadtier consulting the State Electricity Board, a
licence to any person to supply energy in any $igelcirea, and also to lay down or place



electric supply lines for the conveyance and trassion of energy,(a) where the energy to be
supplied is to be generated outside such area, drgemerating station situated outside such area
to the boundary of such area, or(b) where enertyy i conveyed or transmitted from any place
in such area to any other place therein, acrossitarvening area not included therein, across
such area.

(2) In respect of every such licence and the gtiaeteof the following provisions shall have
effect, namely(a) any person applying for a licensder this Part shall publish a notice of his
application in the prescribed manner and with ttesgribed particulars, and the license shall not
be granted _ (i) until all objections received bg State Government with reference thereto have
been considered by it:

Provided that no objection shall be so considemddss it is received before the expiration of
three months from the date of the first publicatidrsuch notice as aforesaid; and(ii) until, in the
case of an application for a license for an areluding the whole or any part of any cantonment
aerodrome, fortress, arsenal, dockyard or cam any building or place in the occupation of

the Government for defence purposes, the State r@émemt has ascertained that there is no
objection to the grant of the license on the pathe Central Government;(b) where an objection
is received from any local authority concerned, $itate Government shall, if in its opinion the

objection is insufficient, record in writing andramunicate to such local authority its reasons for
such opinion;(c) no application for a license unités Part shall be made by any local authority
except in pursuance of a resolution passed at éingesf such authority held after one month's

previous notice of the same and of the purposestifidras been given in the manner in which
notices of meetings of such local authority areallggiven;

(d) a license under this part _ (i) may prescribehsterms as to the limits within which, and the
conditions under which, the supply of energy ibeocompulsory or permissive, and generally as
to such matters as the State Government may tliinkarfd(ii) save in cases in which under
section 10, clause (b), the provisions of sectbasd 6, or either of them, have been declared not
to apply, every such licensee shall declare whetmgr generating station to be used in
connection with the undertaking shall or shall footn part of the undertaking for the purpose of
purchase under section 5 or section 6;(e) the graatlicence under this Part for any purpose
shall not in any way hinder or restrict the grahtadicence to another person within the same
area of supply for a like purpose;(f) the provisi@ontained in the Schedule shall be deemed to
be incorporated with, and to form part of, evepgtice granted under this Part, save insofar as
they are expressly added to, varied or exceptethdylicence, and shall, subject to any such
additions, variations or exceptions which the S@twernment is hereby empowered to make,
apply to the undertaking authorised by the licence:

Provided that where a licence is granted in accaeavith the provisions of clause IX of the
Schedule for the supply of energy to other liceageedistribution by them, then, insofar as such
licence relates to such supply, the provisions lafises 1V, V, VI, VII, VIIl and Xl of the
Schedule shall not be deemed to be incorporatddtht licence.”

6. It did not contain any provision for exemptidtowever, after coming into force of the Constitatiaf
India, the Act was to have effect, subject to trevsions of Article 288 of the Constitution of liad

7. Article 288 of the Constitution of India readsumnder:

"(1) Save insofar as the President may by ordeerotise provide, no law of a State in force
immediately before the commencement of this Camgdit shall impose, or authorise the



imposition of, a tax in respect of any water orctieity stored, generated, consumed, distributed
or sold by any authority established by any existiamw or any law made by Parliament for
regulating or developing any inter-State riveriger-valley.

Explanation _ The expression "law of a State ilcdbiin this clause shall include a law of a State
passed or made before the commencement of thisti@hios and not previously repealed,

notwithstanding that it or parts of it may not een in operation either at all or in particular
areas.

(2) The Legislature of a State may by law imposeuihorise the imposition of, any such tax as
is mentioned in Clause (1), but no such law shalehany effect unless it has, after having been
reserved for the consideration of the Presidergived his assent; and if any such law provides
for the fixation of the rates and other incidentsuch tax by means of rules or orders to be made
under the law by any authority, the law shall pdevior the previous consent of the President
being obtained to the making of any such rule denof

8. A bare perusal of Section 3 of the 1939 Act wostow that taxes were levied on sale of electrical
energy by the licensee. There was, thus, no pmvishder the 1939 Act for levy of tax on consunmptio
of electrical energy.

9. In exercise of its power conferred upon it unBatry 38 of List Ill of the Seventh Schedule oéth
Constitution of India, the Parliament enacted thectcity (Supply) Act, 1948 (for short "the 1948
Act"). In terms of Section 5 thereof, each States wajoined with a duty to constitute State Eleittric

Board. Section 12 of the 1948 Act provides for mpowation of such Boards constituted thereunder.

10. In the year 1962, the State of Tamil Nadu wth€amil Nadu Electricity (Taxation on Consumpjion
Act, 1962 (Act No. IV of 1962) (for short "the 196%ct") to provide for the levy of tax on the
consumption of electrical energy in the State ofika.

11. "Consumer" and "energy intensive industriegsiveh been defined in Sections 2(1) and 2(3)
respectively of the 1962 Act in the following terms

"(1) "consumer" with its grammatical variations aooignate expressions includes any person
who consumes energy whether generated by himssifpglied to him.

(3) "energy intensive industries" means industnieshich the price of energy used in the process
of manufacturing or producing the principal prodoétthe industry concerned exceeds 15 per
centum of the total cost of the manufacture or patidn of that product and includes the
industries manufacturing or producing the followimamely:-

(i) aluminium ;(ii) bleaching powder ;(iii) calciurarbide ;(iv) caustic soda ;(v) synthetic gem ;"

12. Section 3 of the 1962 Act provides for levytat on consumption of energy, referred to theesin
electricity tax computed as percentage of the &dtenergy consumed" by the consumer. Section 3-A
provided for levy of additional tax on consumptiginenergy calculated at the rate of four per centdim
the "price of energy consumed" by the consumer. pitteiso appended thereto, however, inter alia
provides for exemption from levy of some additioteat on the energy consumed by any person (other
than a licensee) who consumes energy generateidnisglfi

13. Section 12 of the 1962 also provided for exémnpif tax in the following terms:



"12. Exemption from tax. _ (1) Where energy undéghHTension Supply is consumed in the
process of manufacturing or producing the principadduct in any industrial undertaking
licensed under the Industries (Development and R&gn) Act, 1951 (Central Act LXV of
1951), no electricity tax shall be payable on thergy so consumed for a period of three years
from the date of the commencement of the manufaaituiproduction of the principal product in
such undertaking.

(2) For the purposes of sub-section (1), if anystjoa arises in regard to the date of the
commencement of the manufacture or production efptincipal product, the question shall be
decided by the prescribed officer in accordancé sitch procedure as may be prescribed and his
decision thereon shall be final."

14. Section 13 of the 1962 Act, however, enabled Government to make exemptions and impose
restrictions by notification in the following terms

13. Power of Government to notify exemptions amtlictions. _

(1) The Government may, by notification, make aamegtion or reduction in rate, in respect of
the electricity tax payable under this Act by apgdfied class of persons, having regard to all or
any of the following matters, namely:-

(a) the nature of the business or industry cawietly such class of persons ;

(b) the price of energy consumed in relation to tbial cost of the manufacture or
production of the principal product in any industnindertaking owned or controlled by
such class of persons ;

(c) such other matters as may be prescribed.

(2) Any exemption from electricity tax or redugctiin the rate of electricity tax notified under
sub-section (1) may be subject to such restrictiemmd conditions as may be specified in the
notification.

(3) The Government may, by notification, cancelvary any notification issued under sub-
section (1).

15. Section 14 of the 1962 Act provided that thd gact was in addition to and not in derogationtiod
1939 Act. Section 18 of the 1962 Act also contaiaqafovision that the same shall be subject tocksrti
288 of the Constitution of India.

16. The 1939 Act and the 1962 Act were repealethey2003 Act. Incidentally, the 2003 Act was not to
consolidate and amend the levy of tax on consumptio sale of electricity but to consolidate and
rationalize the same.

17. "Captive generating plant", "consumer”, "
of the 2003 Act as under:

getingacompany"” and "tariff" were defined in Secti®n

"(2) "captive generating plant" means power plattup by any person or association of persons
or any Co-operative society to generate electripiiynarily for his own use or for the use of
members, and includes the power plants that araifted to sell the surplus power so generated;



(5) "consumer" with its grammatical variations arjnate expression means any person who is
supplied with electricity on payment of chargesfree of cost or otherwise by a licensee or by
the Government or by any other person engagederbtisiness of supplying electricity to the
public under the Indian Electricity Act, 1910 oryaother law for the time being in force and
includes-

(i) a licensee who consumes electricity whetheregaied by himself or supplied to him by any
other licensee; and

(i) actual use of power or any other person whaescones electricity generated by himself;

Explanation |.- Where a licensee consumes eleistrisihether generated by himself or supplied
to him, such licensee shall be deemed to be a omsonly in respect of the electricity so
consumed,

Explanation Il - Where a licensee or other persmmsames energy for purposes connected with
the construction, maintenance and operation of gdeerating, transmitting and distributing
system, such licensee or person shall not be detrgagla consumer in respect of the energy so
consumed;

(9) "generating company" means any company or bmmhporate or association or body of
individuals, whether incorporated or not or artdlquridical person, which owns or operates or
maintains a generating station;

(14) "tariff" means a rate of tariff leviable updhe consumption of electricity in the State
supplied by the licensee and as fixed by the Taladu Electricity Regulatory Commission;"

18. Section 3 of the 2003 Act is the charging iovi in terms whereof every licensee and everygoers
other than a licensee is required to pay every mtmthe Government in the prescribed manner, aax
the electricity sold or consumed during the presiotonth at the rate specified thereunder. Sectjon 4
however, contains a non-obstante clause statingithalectricity tax shall be payable under Sec8am

the sale of electricity by a licensee to the pessoominated thereunder. It contains almost an iickdnt
provision of the 1939 Act. The 2003 Act provides #o complete machinery for assessment of the
electricity duty payable. It also provides for qapeaal from an order of assessment of electricity ta

19. Section 14 of the 2003 Act provides for gener&mption which is in the following terms:

"Exemption and reduction of tax.--The Governmenynigy notification, make an exemption or
reduction in rate in respect of the electricity f@ayable under this Act on electricity sold for
consumption by or in respect of any--(i) institutior class of person;(ii)place of public worship,
public burial or burning ground or other place floe disposal of the dead;(iii) premises declared
by the State Government to be used exclusivelptioposes of public charity;(iv) vessel whether
seagoing or inland."

20. The repeal and saving clause is containedadtid®e20 thereof.
21. Section 20 and 21 of the 2003 Act read as under

"20(1) :- The Tamil Nadu Electricity Duty Act, 193thd the Tamil Nadu Electricity (Taxation
and Consumption) Act, 1962 is hereby repealed.



Provided that such repeal shall not affect:
(a) the previous operation of the said Acts or limg duly done or suffered thereunder;
(b) any right, privilege, obligation or liabilitycguired, accrued or incurred under the said Acts;

(c) any penalty, forfeiture or punishment incurmedespect of any offence committed against the
said Acts;

(d) any investigation, legal proceeding (includaspessment proceeding) or remedy in respect of
any such right, privilege, obligation, liabilitypiffeiture or punishment as aforesaid and any such
investigation, legal proceeding or remedy may Istitited, continued or enforced and any such

penalty, forfeiture or punishment may be imposeif tiss Act has not been passed;

(2) Notwithstanding such repeal;

(a) anything done or any action taken or purporteldave been done or taken including any rule,
notification, inspection order or notice made @uisd or any direction given under the repealed
laws, shall so far as it is not inconsistent wik provisions of this Act be deemed to have been
done or taken under the corresponding provisionkisfAct.

(b) Any duty levied under the repealed Tamil NadecEicity Duty Act, 1939 and the rules made
thereunder during the period prior to the commergsgnof this Act, but not collected, may be
recovered in the manner provided under the repestednd rules made thereunder.

(c) Any tax levied under the repealed Tamil NadedHicity (Taxation on Consumption) Act,
1962 and the rules made thereunder during thegerior to the commencement of this Act, but
not collected, may be recovered in the manner demliunder the repealed Act and the rules
made thereunder.

21. This Act shall have effect subject to the psmris of Article 288 of the Constitution”

WRIT PETITIONS

22. Validity of the provisions of the 2003 Act drat application thereof in respect of the genamti
companies as also the consumers of electrical grmimg purchasers from the Tamil Nadu Electricity
Board came to be questioned before the Madras Biglrt in a large number of writ petitions. The
matter was heard by a Division Bench of the saighHCourt. By reason of a judgment and order dated
13.07.2006, the Division Bench dismissed the wetttipn.

HIGH COURT JUDGMENT

23. The High Court noticed seven arguments raigfdré it. It decided all the issues against the wri
petitioners. Before us, only argument Nos. 1, & dnd 7 have been pressed.

24. We may notice the same at the outset:

(1) The Tamil Nadu Act 12 of 2003 levying tax cansumption or sale of electricity is invalid
for want of assent of the President of India, ewwiof Article 288(2) of the Constitution of India.

(2) *k%k



(3) The impugned Act is repugnant to Section 2¢hefElectricity Regulatory Commissions Act,
1998. The Central Act, 1996 provided for the figatiof tariff for electricity to vest with the
Commission. The tariff so fixed should be heldrtoliide the entire price payable for the energy.
Thus, the impugned State Act which imposes a tathensale or consumption of electricity is
repugnant to the Central Law. Since the State Adtiiot received the assent of the President, it
is not saved by Article 254(2) of the Constitutibtence, it is invalid in law.

(4) Under the Tamil Nadu Electricity Taxation onr@amption Act, 1962, some of the appellants
were exempted from payment of tax on consumptiosetffgenerated energy. Even though this
Act 1962 has been repealed by the present Acligim of Section 20(2)(a) of the impugned Act,

their rights are protected. Therefore, they aréledtto continue the exemption from payment of
tax.

(5) K%k
(6) K%k

(7) The tax on consumption should be actual consiomp It cannot include the
maximum/sanctioned demand charges. As such, thentaonsumption cannot be levied on such
electricity which is lost in transmission. The tax consumption of electricity should be based on
the electricity consumed and not on the electridgg in transmission.”

25. In regard to argument No. 1, the High Courhegdithat Article 288 of the Constitution of Indieithg
applicable in respect of those which are the aitthsrwithin the meaning of the provisions thereof,
assent of the President was necessary only indas& and not in case of consumers like the appella

26. It was furthermore held that in terms of Sectdoof the 2003 Act, the State of Tamil Nadu codeat
persons except the Government, Railways and atit®idealing with the development of inter-state
river and, thus, the constitutional obligation laldwn under Article 288 of the Constitution of ladi
stands satisfied. It was held:

"22. Thus, it is clear that this Article imposetal ban against a State from imposing any tax on
the purchase outside a State. This prohibitionbsolute. Whereas under Article 288 of the
Constitution, the State is not prevented from énga law, but it is made clear that the law shall
not have any effect against the authority mentioimedrticle 288 of the Constitution of India
unless it receives the assent of the Presidens,Tha purpose of the article is to give protection
only in respect of the authorities generated, comesl) etc. of the electricity as referred to under
Article 288. Therefore, as correctly held by therted single Judge, the appellants, who are not
such authorities described in the article, canraie tumbrage under the said article and
consequently, they cannot resist the enforcemeitcofl2 of 2003. Hence, the first submission
would fail."

27. As regards argument No. 3, the High Court apitieit as the tax is levied on the tariff, the same
being not a part of tariff, the provisions of thie&ricity Regulatory Commissions Act, 1998 (forogh
"the 1998 Act") cannot be said to have any appboatvhatsoever holding:

"30. Similarly, the contention of repugnancy isocalmseless. The question of repugnancy would
arise only when both the laws are enacted on thee santry. The question of repugnancy
between one law and another would arise only ihlibe laws of the Parliament and the State
Legislature are referable to an Entry in List Ak indicated above, the Central Law is referable



to Entry 38 List Il while the State Law falls undéntry 53 List II. In these circumstances, no
guestion of repugnancy would arise."

28. On argument No. 4, the High Court opined tisathe exemption provision contained in Sectionfl4 o
the 2003 Act is inconsistent with the provisionsSefctions 12 and 13 of the 1962 Act, Section 28§2)(
of the 2003 Act will have no application stating:

"37. However, in this case, as indicated aboveagtiean exemption as provided in Section 14
only with reference to the tax on the sale of eleity and not on the tax on consumption of
electricity. Thus, it is clear that there is cléaconsistency between the Acts that have been
repealed and the repealing Act of 2003. In thesmigistances, in view of Section 20(2)(a) of the
impugned Act, the exemption orders would ceaseeteaiid on the coming into force of the new
Act. Hence, the appellants cannot take advanta§edction 20(1) of the Act."

29. In relation to argument No. 7, the High Cowldhthat there being two types of consumers, iaw
Tension consumers and High Tension consumers gia [payable only on High Tension consumers and
as tariff is collected on the permitted demandy lthereof on maximum demand is permissible in law
stating:

"52. With regard to the High Tension connectiontwia tariff system is adopted, one rate as per
KVA for each unit consumed, the other rate is ompiged demand as per KVA. It is pointed out
that as per the definition of maximum demand, #aesis determined on the energy delivered at
a point of supply. Even though the tariff is colmt on the permitted demand, the tax is levied
only on the maximum demand, that is, on the eneoggumed.”

30. A statement made by the learned Advocate Geasr actually on what basis tax is collected was
recorded in the following terms:

"53. Now, it is submitted by the learned Advocanéral that the maximum demand is what is
really consumed by them as against the permittedadd and therefore, the taxes are imposed
only on the demand charges and it is based onlawnaumption.”

ADDITIONAL GROUND

31. One of the appellants before us in Civil Appaasing out of SLP (C) No. 21689 of 2006 filed an
application for raising additional grounds. Permaisgo raise additional grounds was granted byraero
dated 12.02.2007. Pursuant thereto or in furtheraficuch leave granted, the constitutionality eftion
14 of the 2003 Act was questioned.

SUBMISSIONS ON BEHALF OF THE APPELLANTS

32. Mr. K.K. Venugopal, learned senior counsel aping on behalf of the appellants, in support @ th
appellants pressing the aforementioned additiormalrgls, would contend that the consumers of etedtri
energy form a homogenous class and, thus, coulthana been discriminated in the matter of grant of
exemption. The learned counsel would contend thateiquality clause contained in Article 14 of the
Constitution of India being a basic structure of tBonstitution must in a situation of this natuee b
enforced and in that view of the matter, it wadgaibry on the part of the State to treat all thestmers

on equal footing. In view of the fact that Sectibh of the 2003 Act per se is arbitrary, it was dighe
burden of proof was on the State to show that khssification is a valid classification. It was ¢temded
that in such an event, the validity of the 2003 &ah be read down for the purpose of upholding its



constitutionality and according to the learned althe following words should be declared to heaul
vires "on electricity sold for consumption by".

33. Relying on the decision of a Constitution Beon€lthis Court in D.S. Nakara and Others v. Unién o
India [(1983) 1 SCC 305], the learned counsel waddtend that for the aforementioned purpose, the
court may take into consideration the historicat$ahat the exemption which had all along beentgrh
could not have been taken away all of a sudderncpkatly when the appellants altered their position
relying on or on the basis of the representatiorslenby the State that in the event, such captive
generating plant or cogenerating units are settlgy would be granted perennial exemption from
payment of electricity tax.

34. It was submitted that in view of the decisidiihis Court in Manekagandhi v. Union of India [
1 SCC 248], the Act can be struck down not onlytenground of being discriminatory in nature bsoal
on the ground of being arbitrary.

35. Mr. R.F. Nariman, learned counsel appearinpeaimalf of the appellants in Civil Appeals arising o

of SLP (C) Nos. 2100, 2844, 2099, 2097, 3108, 33221 and 3112 of 2007 would submit that the High
Court committed a manifest error in interpretingpSections (1) and (2) of Section 20 of the 2008 Ac
together. They are independent of each other armdat® in different fields. Whereas the proviso
appended to Section 20(1) of the 2003 Act providesavings that follow from the repeal of the 1962
Act and the 1939 Act; Section 20(2) thereof prosifte a legal fiction for continuation of certaimrigs

as if the Acts of 1962 and 1939 had not been rede#l was pointed out that Sub-section (1) of Bact
20 does not contain any statement which occurseati® 6 of the General Clauses Act being "unless a
different intention appears". In that view of thatber, all rights and privileges obtained by a coner in
terms of the provisions of the 1939 Act or the 18@2are safeguarded.

36. It was urged that whereas Sub-section (1) ofi@e 20 of the 2003 Act contains a similar provisi

as Section 6 of the General Clauses Act, Claugean(h(b) of Sub-section (1) of Section 20 of the2

Act are clearly attracted. Reliance in this belalé been placed on M/s. Universal Imports Agenaly an
Another v. The Chief Controller of Imports and Ergaand Others [(1961) 1 SCR 305], Shri Ram Prasad
(Deceased) By His Legal Representative v. The SfaRunjab [(1966) 3 SCR 486] and State of Punjab
v. Harnek Singh [(2002) 3 SCC 481].

37. It was urged that the words "sold for consuoptiwould amount to 'tautology' as electrical egerg
can never be stored. Reliance in this behalf has péaced on State of A.P. v. National Thermal Rowe
Corpn. Ltd. and Others [(2002) 5 SCC 203] and B&&Sv. Tata Power Co. Ltd. and Others [(2004) 1
SCC 195]. In that view of the matter, this is aditse for applying purposive construction to previd
meaningful context to the semantic interplay betweke words "by" and the phrase "sold for
consumption”. If the aforementioned part of thevision, viz., "sold for consumption by" is to beated

as superfluous, the same may as well be read dovthd purpose of upholding the exemption granted i
favour of the appellants, pursuant to the notiftoa issued under the 1939 Act and the 1962 Act,
particularly when such exemptions were to be grhiptermanently’.

38. Such a construction is permissible having mdarthe fact that the 2003 Act is not a consoliat
and amending statute but one for consolidationratidnalization. Having regard to the new economic
policy, the statute encourages more private ppétmn in the private sector and thereby a litenal
narrow interpretation will defeat the same. In amgnt, Section 14 should be construed in such aenan
S0 as to make it consistent with Article 14 of @anstitution of India.



39. It was submitted that the 'privilege' is supetod the right and in that view of the matter evethe
appellants have not acquired any right, they haeimgyed privilege, the same is saved under Cléuse
of Sub-section (1) of Section 20 of the 2003 Act.

40. The parties have set up their industries rglgin the promises made by the State. In particulgar
industries have spent about Rs. 745.64 croresainbdhalf. Taking account of this substantial syfin-
doctrine of promissory estoppel should be attraiidtis case and in that view of the matter, ttateSis
estopped from demanding the electricity duty frdm taptive power plants including the appellants.
Reliance in this behalf has been placed on MRF, Kdttayam v. Assistant Commissioner (Assessment)
Sales Tax and Others. [(2006) 8 SCC 702] and $fd®einjab v. Nestle India Ltd. and Another [(2064)
SCC 465].

41. Our attention in this behalf has also been dréwthe observations of Beg, J. in his concurrent
judgment in Madan Mohan Pathak and Another v. Uibimdia and Others [(1978) 2 SCC 50] wherein
the Life Insurance Corporation (Modification of &inent) Act, 1976 was struck down inter alia oa th
premise that the statute resiled from the earliemise made by the Government.

42. Mr. A.K. Ganguli, learned senior counsel appgpon behalf of the appellants, had supplemerted t
submissions of Mr. K.K. Venugopal and Mr. R.F. Maain, urging that no previous sanction having been
obtained from the President of India as is requinedier Article 288 of the Constitution of IndiagtB003
Act is ultra vires particularly when Section 21 tbe 2003 Act as also Section 18 of the 1962 Act
specifically refer thereto.

43. The High Court, Mr. Ganguli would contend, Inais-interpreted the provisions of Article 288 oéth
Constitution of India insofar as it failed to takeo consideration that it is in two parts. Refareno
inter-State river authority has nothing to do witle first part of the said provision. Also, as Thi&du
Electricity Board which was constituted by reasdrihe@ provisions of the 1948 Act, does not pay any
tax, it cannot realize any tax from the consumerstiom electricity is supplied.

44. It was further submitted that the maximum dednelmarges cannot be made a basis for demanding
electricity tax as maximum demand charges have maed for a different purpose which is penal in
nature. Reliance in this behalf has been place@rissa State Electricity Board and Another v. |IRdeb

Ltd. and Others [(1995) 4 SCC 320]

45. The learned counsel would argue that as tacbedavied in terms of Article 265 of the Consiibut
of India, no taxable event occurred for levy ofcéilieity duty on the quantum of electrical energlyieh
has not been consumed or sold. Our attention énktbhalf has been drawn to a decision of this Gourt
State of Mysore v. West Coast Papers Mills Ltd. Andther [(1975) 3 SCC 448] for the propositionttha
no electricity duty was payable at transmissios.los

46. Mr. A.R.L. Sundrasan, learned senior counspkapng on behalf of the appellants in Civil Appeal
arising out of SLP (C) No. 18220 of 2006 would sithimat having regard to the Entry 38, List |1l thie
Seventh Schedule of the Constitution of Indiagimis whereof the Parliament had enacted the 1988 Ac
the State could not have made any law in termsnifyEs8, List Il of the Seventh Schedule of the
Constitution of India as the entire filed of elégty is covered thereby and, thus, the impugned Ac
should he held to be repugnant to the 1998 Act.

47. The learned counsel appearing on behalf oapipellants in Civil Appeal arising out of SLP (Cd.N
3600 of 2007, would submit that in terms of Arti@88 of the Constitution of India, the focus istbe
law which enables the State to impose tax andhetrdividual event of levy thereof and, thus, eifen



such actual levy might not have been levied, thearthorizing imposition of such tax on river vglle
authorities, is bad in law.

48. The impugned Act suffers from callous exer@gg@ower inasmuch as the State, by imposing tax,
intended to give the State Electricity Board suntoant which it could not get from the hands of the
Electricity Regulatory Commission. A provision difet Act cannot be exercised in such a way to defeat
the provisions of another Act. Burden of collectmfrtax from the consumer where it does not hawe an
captive generation plant is on the licensee ang, fitt should be held to be the part of the taniffl in that
view of the matter, the impugned legislation isailtires Article 246 of the Constitution of India.

49. Mr. K.V. Viswanathan, learned counsel wouldmiikthat tariff is not only a price but also all iwh
is taken for sale or consumption of electrical gger

50. In certain matters, including Civil Appealssamg out of SLP(C) Nos. 1746 to 1762 of 2007, the
validity of provisions of the 1962 Act, as amendiydAct 32 of 1991, have also been challenged on the
ground that in view of insertion of Section 3-AgtlBovernment of Tamil Nadu issued a notification
bearing No. GOMs No. 787 dated 30.04.1979 so asniplify the process of tariff and all taxes, thus,
having been merged, fresh levy of additional taxilddoe prohibited.

51. In respect of certain factories involving pwot$ like cement, involving inter alia Grasim Intlies

Ltd. [Civil Appeal arising out of SLP (C) No. 206 2007], we may notice that the Government of
Tamil Nadu issued GOMs No. 2072 dated 19.11.196@8eurSection 13(1) of the 1962 granting
exemption for consumption of energy under High T@m&upply for a period of two years in addition to
the exemption specified in Sub-section (1) of Qectl2, i.e., five years. By GOMs. No. 1201 dated
18.06.1970, the Government of Tamil Nadu agairgexarcise of its power under Section 13(1) of the
1962 Act, granted exemption to those 'who consumeegy generated by themselves' for a period of two
years in addition to the exemption specified inrtbéfication issued through GOMs. No. 2404, ifer,a
period of five years. Some of the appellants esstabtl their cement plants and applied for High i@ans
Energy connection in the year 1998 and set up\ewer plants in 2000 and started drawing energy
from its captive power plant only from the year @@hd, thus, the exemption naotifications would rema
valid despite enactment of the 2003 Act.

SUBMISSIONS ON BEHALF OF THE STATE

52. Mr. T.R. Andhyarujina, learned senior coungglearing on behalf of the State of Tamil Nadu, o t
other hand, would submit;

() The exclusive right of the State Legislatureldégislate matters under entries enumerated in
List Il being exclusive, Entry 53 thereof would rim# subservient to Entry 38 of List Il of the
Seventh Schedule of the Constitution of India.

(i) No material has been placed on record to stimt the State Legislature has transgressed its
legislative power in covert or indirect manner treswise over-stepped its limits.

(iii) The functions of the State Electricity Regtdey Commission constituted under the 1998 Act
refer to a non-taxing entry dealing with generglezss of electricity excluding taxation and, thus,
the 1998 Act cannot prevail over Entry 53 of Lisbl the Seventh Schedule of the Constitution
of India and, thus, in that view of the matter Alei 254 of the Constitution of India cannot have
any application.



(iv) Article 288 of the Constitution of India woultk attracted only when the following things are
established:

(a) Existence of an authority established by amyri@ade by the Parliament;

(b) The Authority must be established for reguigtim developing any inter-state river or
river valley and only in such case no State wouddkena law imposing or authorizing the
imposition of tax in respect of any water or elety stored, generated, consumed,
distributed or sold by such authority;

and in that view of the matter, only when a Statkes a law on such an authority, the assent of
the President would be required in terms of Clg@¥®f Article 288 of the Constitution of India
and not otherwise.

(v) Whereas the 1939 Act having contained no piomidor exemption and the 1962 Act

providing for exemption only from consumption ofeetrical energy, the 2003 Act granted
exemption only for sale; the provisions of thedatbeing inconsistent with the provisions of the
earlier acts, the exemption notifications do nevise having regard to the fact that Section 20 of
the 2003 Act repeals both the 1962 Act as welhaslB39 Act.

(vi) Sub-sections (1) and (2) of Section 20 of #8393 Act must be read together and having
regard to the fact that the notifications are reféito under Sub-section (2) of Section 20 only, in
view of the inconsistencies between the 2003 Awtifee one hand, and the 1939 Act and the
1962 Act, on the other, they do not survive.

(vii) The words "corresponding provisions" contaniea Section 20 of the 2003 Act need not
mean exactly similar but "to be in harmony withtotbe similar, analogous to or to be identical
with" and in that view of the matter, Section 14 tbé 2003 Act containing an exemption
provision must be held to have covered the subject.

(viii) As the notifications for exemption from pagmt of electricity duty under the 1962 Act are
held to be saved under Sub-section (1) of Sectibf2Zhe 2003 Act, the same would lead to
anomalous situation.

(i) (a) The words "unless a different intentiorpaprs" must necessarily be read in the context of
Sub-section (1) of Section 20 of the 2003 Act admproviso appended thereto being practically
the incorporation of Section 6 of the General CéguAct, the words "unless a different intention
appears" must be read thereinto although not esiyresontained therein. (b) The words
"anything duly done" contained in proviso (a) tab&ection (1) of Section 20 of the 2003 Act
cannot have the meaning of keeping alive a notificafor exemption of electricity tax on
consumption which is prohibited by Section 14 aedatived by Section 20(2)(a) and, thus, it
must receive a restricted and contextual constmc{c) An exemption, by its very nature, does
not create a right and it is always defeasible susteptible to be withdrawn.(x) In absence of
necessary pleadings, a challenge to the constialttg of the Act on the purported ground of
discrimination must fail. In matters of taxatiorclimding exemption, the State is given wide
discretion and is allowed to pick and choose objémt taxation and exemption and in that view
of the matter the notifications cannot be held ¢outtra vires.(xi) The doctrine of promissory
estoppel will have no application in the instansecas the State cannot be prevented from
extending the exemption of electricity tax on canption under the 2003 Act on the basis
thereof or otherwise, inasmuch as there cannohpeestoppel against the exercise of legislative



power to repeal any Act and to re-enact it. Themgt@n granted under Section 13(1) of the
1962 Act was otherwise subject to cancellationasiation under Section 13(2) thereof.

(xii) Electricity tax is levied on a licensee undbe 2003 Act in terms of Clauses (a) and (b) of
Sub-section (1) of Section 3 thereof. In view @ trefinition of "net charge" contained in Section
2 (12) read with Explanation Il of Section 2(7)etkax must be held to be levied on actual
consumption and not on demand charges.

CONSTITUTIONAL SCHEME AND THE VIRES ISSUE

53. Article 245 of the Constitution of India vest® Parliament with power of legislation on all tead
enumerated in List | and also the matters enunrateList 1l of the Seventh Schedule of the
Constitution of India. The State Legislature, hoamghas the exclusive right to legislate matteecsgd

in the Entries contained in List II.

54. Federal supremacy no doubt recognizes thabtihte's power to legislate with regard to any msitte
in List Ill would be subject to any Act of the Harhent; however, Clause (3) of Article 246 of the
Constitution of India gives the legislature of tB&ate an exclusive power with respect to any mmiter
List 1l, subject to restriction imposed in the gnitiself, as for example, Entries 1, 2, 12, 13, 27, 23,
24, 32 and 33. Entry 53 of List Il does not containy such restriction and has not been made subject
any of the entry made in List | or List lIl.

55. Various entries in the three Lists providetfur fields of legislation. They are, therefore,uieed to

be given a liberal construction inspired by a braad generalize spirit and not in a pedantic manfer
clear distinction is provided for in the schemettaf Lists of the Seventh Schedule between the gener
subjects of legislation and heads of taxation. Taesy separately enumerated. Taxation is treateal as
distinct matter for purposes of legislative competevis-"-vis the general entries. Clauses (1) (@haf
Article 248 of the Constitution of India also massfs the aforementioned nature of the entrieseok i,
and, thus, the matter relating to taxation has lsegarately set out. The power to impose tax oritlina
would not be deduced from a general entry as aillamcpower. In List Il, entries 1 to 44 form one
group providing for the legislative competencehs State on subjects specified therein, whereaggnt
45 to 63 form another group dealing with taxatidfe, however, do not mean to suggest that in retgard
the validity of a taxation statute, the same, bglft would be a determinative factor as in a calsere
the Parliament may legislate an enactment underakentries, one of them being a tax entry.

56. A bare perusal of Entry 53 of List Il and En8& of List Ill, however, clearly suggests thatyttaze
meant to operate in different fields.

57. In National Thermal Power Corpn. Ltd (suprhis Court has clearly held that "the power of the&S
Legislature to enact law to levy tax by referenze.ist Il of the Seventh Schedule has two limitatip
one, arising out of the entry itself, and the othigowing from the restriction embodied in the
Constitution."

58. Entry 53 does not contain any such restricgiod, thus, Clause (3) of Article 254 of the Consitin
of India will have no application in the instansea

59. Legislative competence of the State of TamitlilN& legislate the impugned Act is beyond any
dispute. It cannot, therefore, be said that théeStaction in enacting the Act suffers from coldale
exercise of any power. Thus, it can be safely aated that the State has not over-stepped its liofits
power. [See K.C. Gajapati Narayan Deo and Othefithe. State of Orissa, 1954 SCR 1 and R.S. Joshi,
Sales Tax Officer, Gujarat and Others v. Ajit Millsnited and Another, (1977) 4 SCC 98]



60. In the decision of this Court in Raja Jaganiiksh Singh v. State of Uttar Pradesh [AIR 1962 SC
1563], it has been held:

"21_ Though the validity of a taxing statute canbetchallenged merely on the ground that it
imposes an unreasonably high burden, it does nidwfothat a taxing statute cannot be
challenged on the ground that it is a colourabéeeiof legistation and as such, is a fraud on the
legislative power conferred on the legislature irestion. If, in fact, it is shown that the Act
which purports to be a taxing Act is a colourablereise of the legislative power of the
legislature, then that would be an independent mgtoon which the Act can be struck down.
Colourable exercise of legislative power is notgitimate exercise of the said power and as
such, it may be open to challenge. But such aehgdl can succeed not merely by showing that
the tax levied is unreasonably high or excessiv,dy proving other relevant circumstances
which justify the conclusion that the statute itoaoable and as such, amounts to a fraud."

61. Entry 53 of List Il provides for a taxation gntwhereas Entry 38 of List Ill provides for a ron
taxation entry dealing with general aspects oftatgty excluding taxation. The 1998 Act empowehs t
Commission only to fix the electricity tariff oretcharges for consumption of electricity. The lkgien
made by the State is independent of actual tafi#lectricity charges. Tariff would mean a cartél o
commerce and normally it is a book of rates. [B&ESB(supra) at page 208]

62. Article 254 deals with methods of resolving fichbetween the law made by the Parliament amd la
made by the State in respect of the matters enteaeirathe concurrent list.

63. In M.P. Vidyut Karamchari Sangh v. M.P. Eleditsi Board [(2004) 9 SCC 755], it was held:

"28. Recourse to the said principles, however, @dnd resorted to only when there exists direct
conflict between two provisions and not otherwiSince it is held that the law made by
Parliament and the State Legislature occupy theed@td, the subsequent legislation made by
the State which had received the assent of thederasof India indisputably would prevail over
the parliamentary Act when there exists direct kcinbetween two enactments. Both the laws
would ordinarily be allowed to have their play imeir own respective fields. However, in the
event there does not exist any conflict, the pamdiatary Act or the State Act shall prevail over
the other depending upon the fact as to whethemadisent of the President has been obtained
therefor or not. (See Bharat Hydro Power Corpn. itébtate of Assam)”

64. The 2003 Act is, thus, not repugnant to the318et.
ARTICLE 288 ISSUE

65. It is no doubt true that Section 18 of the 18@2 as also Section 21 of the 2003 Act provideat th
they would be subject to the provisions of Arti@88 of the Constitution of India. It deals with
exemption from taxation by States in respect ofewat electricity in certain cases. Clause (2hef $aid
Article mandates that when a State makes a lavinfposition of tax and if any such law provides for
fixation of the rates and other incidents of téwe assent of the President would be required.

66. A plain reading of Clause (2) of Article 288 thie Constitution of India raises no doubt that the
application thereof was meant to be only in respédhe river valley authorities like Damodar Valle
Corporation constituted in the year 1948 by the Ddan Valley Corporation Act, 1948. The question
came up for consideration before this Court in Ddand/alley Corporation v. State of Bihar and Others
[(1976) 3 SCC 710] wherein it was stated:



"9. What is required by clause (2) of Article 28&at the law made by the State Legislature for
imposing, or authorising the imposition of tax menéd in clause (1) shall have effect only if
after having been reserved for the consideratioth@fPresident it receives his assent. Another
requirement of that clause is that if such law pies for the fixation of the rates and other
incidents of such tax by means of Rules or ordetsetmade under the law by any authority, the
law shall provide for the previous consent of tmesiRient being obtained to the making of any
such Rule or order. It is, however, not the effafcthat clause that even if the abovementioned
two requirements are satisfied, the provisions winherely deal with the mode and manner of the
payment of the aforesaid tax should also receiee absent of the President and that in the
absence of such assent, the provisions dealingthdtlincidence of tax, which have received the
assent of the President, would remain unenforceéable

67. It may be true that in a case of this natureyas not necessary to lay down a clear provision o
applicability of Article 288 of the Constitution &rfidia, but then it must have been done ex maarieta
(by way of abundant caution). Only because a piavisf the Constitution has been mentioned in the
Act, the same, in our opinion, would not necesgariean that the same is required to be taken into
consideration for the purpose of judging the camstinality thereof. Submission of Mr. Ganguli and
other learned counsel appearing on behalf of tipellmts, that the same was meant to give effethido
1948 Act under which the State Electricity Boards ereated, does not appeal to us. The provisibiss,
trite, are to be read in their entirety. The sameehto be read so as to give effect to the prawvssio
contained in Article 287 of the Constitution of ladlt is meant to be acted upon in the contexthef
heading of Part XlI of the Constitution of Indiadanot for dealing with a situation of the natureyalent

in the instant case.

68. The State Electricity Board has been givenetkemption under the 2003 Act which by itself would
not mean that those who purchase electrical erfesgy them would also be so exempted. Had that been
so, the same could have been explicitly provided Ttve principle of construction of statute, thiae t
exemption provisions would be attracted only whequisite conditions precedent therefor are satisfie
would apply in a case of constitutional interprietatlso.

69. The learned counsel for the appellants woubsyaver, submit that Article 265 of the Constitution
read with Article 288 thereof would mandate compudiaof the latter provision.

70. The expression "subject to" stated that theesauld imply that the provisions of Article 288l\wi
have to be complied with. It is no doubt true thatinarily the expression "subject to" conveys ithea

of a provision yielding place to another provisimnother provisions subject to which it is madehas
been held in Surinder Singh v. Central Governmadt@thers [AIR 1986 SC 2166, para 6], South India
Corporation (P) Ltd. v. Secretary, Board of Reveriu&zandrum and another [AIR 1964 SC 207], Ashok
Leyland Ltd. v. State of Tamil Nadu & Anr. [(2008)SCC 1] and S.N. Chandrashekar and another v.
State of Karnataka and Others, [(2006) 3 SCC 2B8}, keeping in view the nature of exemption
granted, the subject matter and nature of the imtipf such exemption, in our opinion, Article 288s

no application in the instant case.

ARTICLE 14 ISSUE

71. The issue that the 2003 Act in violation of thguality clause contained in Article 14 of the
Constitution of India was not raised before theH@purt. Only in one of the civil appeals, prayersw
made for urging additional ground and the samerftplieen directed, additional ground has been taken
to urge the said question. A ground taken, howaveist be based on a factual foundation. For aitigct
Article 14, necessary facts were required to badq#e. The foundational facts as to how Sectionf 1Aeo



2003 Act would be discriminatory in nature have beén stated at all. The Government of Tamil Nadu
has also not been given any opportunity to meesaligk contention.

72. It is now trite that such factual foundatiomlass is apparent from the statute, itself, carbeot
permitted to be raised and that too for the firaetbefore this Court.

73. In Orient Weaving Mills (P) Ltd. v. The Uniod mdia [(1962) Supp 3 SCR 481], this Court has
stated:

" It is one thing to attack the constitutionalititbe provisions of the Act authorising the levy of
the excise duty on the petitioners; it is quiteifiecent thing to complain of the exemption
granted in respect of the goods produced by thegsihondent. As the vires of the Act itself has
not been challenged, we need not say anything morthat aspect of a possible controversy
which has not been actually raised in the petition.

74. Furthermore, in the matter of taxation, theeSia given wide discretion and is allowed to parid
choose objects for taxation and exemption.

75. We do not think that it is advisable for ugiminto the said question.

76. In absence of necessary pleadings and groakdes before the High Court, we are not in a pasitio
to agree with the learned counsel appearing onlfoethhe appellants that only because SectionfiiBe
repealed Act is inconsistent with Section 14 of 2003 Act, the same would be arbitrary by reason of
being discriminatory in nature and ultra vires &lgi 14 of the Constitution of India on the premisat
charging section provides for levy of tax on salel a&consumption of electrical energy, while the
exemption provision purports to give power to exengx on “electricity sold for consumption" and
makes no corresponding provision for exemptioramfdn electrical energy self-generated and consumed

SHOULD WE READ IT DOWN

77. This leaves to the question as to whether theigions of Section 14 of the 2003 Act should éad

in such a manner so as to make it in consonanteAwiicle 14 of the Constitution of India. The lead
counsel would contend that Section 14 is looselyded. We do not agree. The premise on which the
said submission was made is that electricity cafmeotstored. It has been held to be so in National
Thermal Power Corpn. Ltd (supra) in the followingrds:

" _In this observation we agree with Grover, J. dnother characteristics of electric energy
except that it can be stored and to the extenteteatric energy can be stored, the observation
must be held to be erroneous or by oversight. Seiamd technology till this day have not been
able to evolve any methodology by which electriergy can be preserved or stored.”

[See also BSES Ltd (supra), para 16 & 18]

78. However, the editorial note in National TherrRalwer Corpn. Ltd (supra) itself suggests that now
electricity, at least to some extent is possiblégostored and that aspect of the matter had rem be
considered therein. Furthermore, the words "saldémsumption”, only because the electricity carmet
stored, cannot be held to be mere tautology asdluwgat all.

79. The doctrine of purposive construction candkem recourse to provided there exists any amlyiguit
If we have to agree with the submission of thededrcounsel and in particular, Mr. Nariman, we will
have to not only ignore the words "for consumptionturring immediately after the word "sold" busal



ignore the word "by" occurring immediately afteretiwvord "consumption". We have to give a new
meaning which would amount to judicial legislatidVe do not see any need therefor as thereby the
taxation provision would be given a new dimensioy,reason whereof not only exemption provisions
will have to be understood in the context of sdlelectricity but also consumption thereof.

80. We are not unmindful of the fact that the 2@@3 was enacted not only to consolidate but also to
rationalize the Act. Mr. Nariman takes us to vasicauthorities in regard to the construction of a
consolidating statute including IRC v. Hinchy [1980All ER 505, Beswick v. Beswick [1967] 2 All ER
1197, Dir. Of Public Prosecutions v. SchildkampgdP3 All ER 1640], Maunsell v. Olins [1975] 1 All
ER 16 and Farrell v. Alexander [1976] 2 All ER 724 suggest that a consolidating statute is notninea
to alter law. But, in these decisions, it has &lsen suggested that a consolidating statute maybalsn
amending act.

81. It is one thing to say that where the wordsxgressions in a statute are plainly taken froreatier
statute in pari materia, which have received jadidnterpretation, it must be presumed that the
Parliament was aware thereof and intended to bewet in latter enactment. But, it is another thing
say that it is necessary or proper to resort twoaosider the earlier legislations on the subjet bacause
the consolidating Act re-enacts in an orderly faha various statutes embodying the law on the stibje
[See Williams v. Permanent Trustee Co. of New St#ies, (1906) AC 249, p. 252 and N.S. Bindra's
Interpretation of Statutes, 10th edition, pagesli0(72]

82. The words "consolidate and amend" furthermdtencoccur in a statute in repealing provision.suc
a statute is not intended to alter the law.

83. In The Union of India v. The Mohindra Supply.AIR 1962 SC 256], this Court observed:

"7_The Arbitration Act of 1940 is a consolidatingdaamending statute and is for all purposes a
code relating to arbitration. In dealing with timerpretation of the Indian Succession Act, 1865,
the Privy Council in Norendra Nath Sircar v. Kandalmi Desai observed that a code must be
construed according to the natural meaning ofdhguage used and not on the presumption that
it was intended to leave the existing law unalterBlde Judicial Committee approved of the
observations of Lord Herschell in Bank of England/agliano Brothers to the following effect:

| think ... the proper course is in the first imgta to examine the language of the statute and to
ask what is its natural meaning, uninfluenced by ewnsiderations derived from the previous
state of the law, and not to start with enquiriogvithe law previously stood, and then, assuming
that it was probably intended to leave it unaltetedsee if the words of the enactment will bear
an interpretation in conformity with this view. # statute, intended to embody in a code a
particular branch of the law, is to be treatedhis fashion, it appears to me that its utility viig
almost entirely destroyed, and the very object withich it was enacted will be frustrated. The
purpose of such a statute surely was that on aimy gpecifically dealt with by it, the law should
be ascertained by interpreting the language us&tédd of, as before, by roaming over a vast
number of authorities in order to discover what lgn@ was, extracting it by a minute critical
examination of the prior decisions....The courtnterpreting a statute must therefore proceed
without seeking to add words which are not to hentbin the statute, nor is it permissible in
interpreting a statute which codifies a branchhef kaw to start with the assumption that it was
not intended to alter the pre-existing law; norattd words which are not to be found in the
statute, or for which authority is not found in #tatute. But we do not propose to dispose of the
argument merely on these general consideratiormurniew, even the legislative history viewed
in the light of the dictum of the Privy Council Hurrish Chander case, does not afford any
adequate justification for departing from the plaimd apparent intendment of the statute.”



84. Such construction is to be put only when iaipure consolidating statute but there cannot lye an
doubt whatsoever that the same has to yield ta plards to the contrary. [See Beswick (supra) arelyG
v. IRC, (1959) 3 All ER 603]

85. However, there is no constitutional or statytembargo that a consolidating Act must also be an
amending Act. When different terms are used imih& Act, it would not be proper for the Court téere
to the provisions of a repealed statute.

86. We may furthermore notice that the distincti@ween consolidating statute and other statutas is
longer valid. It is only in certain exceptionalusitions that the language used in the earlier Aot e
resorted to.

87. In G.P. Singh's 'Principles of Statutory Intetption', Tenth Edition, pages 315-316, it isestat

"The distinction between consolidating statutes ather statutes for purposes of interpretation is
being obliterated. Recent decisions have emphasisatl a consolidation Act should be
interpreted according to normal canons of condtincind recourse to repealed enactments can
be taken only to solve any ambiguity, for the pescef consolidation would lose much of its
point if, whenever a question as to constructioa gbnsolidating Act arose, reference had to be
made to the statutes which it has consolidated@pelled. The primary rule of construction of a
consolidation Act is to examine the language usetthé Act itself without any reference to the
repealed statutes. It is only when the consolida#i@t gives no guidance as to its proper
interpretation that it is permissible to refer e repealed enactments for guidance and it is never
legitimate to have recourse to repealed enactmentsake obscure or ambiguous that which is
clear in the consolidation Act. It is only whentdés a real or substantial difficulty or ambiguity
that the court is to attempt to resolve the ditfigwwr ambiguity by reference to the legislation
which has been repealed and re-enacted in the labatgmn Act. This rule applies to all types of
consolidation Acts which are now three: (1) Purensohidation. i.e. re-enactment, (2)
Consolidation with correction and minor improvemerind (3) Consolidation with Law
Commission amendments. But when "the provisionshefAct itself invited reference to the
earlier law and in some cases were unintelligibithout them" recourse to the earlier law for
construing the Act becomes inevitable."

REPEAL ISSUE

88. Section 20 of the 2003 Act repeals the 1962a&aivell as the 1939 Act. The effect of 'repealvédl
known wherewith there does not appear to be angrgénontroversy. Thus, before proceeding to advert
to the rival contention of the parties, as notibedeinbefore, we may notice certain precedentsief t
Court operating in this behalf.

89. In State of Punjab v. Mohar Singh [(1955) 1 SEBR], this Court has stated:

"... Whenever there is a repeal of an enactmeatctimsequences laid down in Section 6 of the
General Clauses Act will follow unless, as the isecitself says, a different intention appears. In

the case of a simple repeal there is scarcely aom rfor expression of a contrary opinion. But

when the repeal is followed by fresh legislationtb@ same subject we would undoubtedly have
to look to the provisions of the new Act, but offity the purpose of determining whether they
indicate a different intention. The line of enquimpuld be, not whether the new Act expressly
keeps alive old rights and liabilities but whetlitemanifests an intention to destroy them. We
cannot therefore subscribe to the broad proposttiah Section 6 of the General Clauses Act is



ruled out when there is repeal of an enactmenivi@t by a fresh legislation. Section 6 would be
applicable in such cases also unless the new &igisimanifests an intention incompatible with
or contrary to the provisions of the section. Sirdompatibility would have to be ascertained
from a consideration of all the relevant provisiaisthe new law and the mere absence of a
saving clause is by itself not material. It is lie fight of these principles that we now proceed to
examine the facts of the present case."

90. In Jayantilal Amrathlal v. Union of India [(18)74 SCC 174], this Court held:

"8. The above contention is untenable. There arprouisions in the Gold (Control) Act, 1968
which are inconsistent with Rule 126(1)(10) of fReles. That being so, action taken under that
rule must be deemed to be continuing in view oftia® of the General Clauses Act, 1897. It is
true that Gold (Control) Act, 1968 does not purgorincorporate into that Act the provisions of
Section 6 of the General Clauses Act. But the giows therein are not inconsistent with the
provisions in Section 6 of the General Clauses Agnce the provisions of Section 6 of the
General Clauses Act are attracted in view of tipeaeof the Gold (Control) Ordinance, 1968. As
the Gold (Control) Act does not exhibit a differemt contrary intention, proceedings initiated
under the repealed law must be held to continuemiyst also remember that by Gold (Control)
Ordinance, the Rules were deemed as an act ohPanit. Hence on the repeal of the Rules and
the Gold (Control) Ordinance, 1968 the consequemoestioned in Section 6 of the General
Clauses Act, follow. For ascertaining whether thera contrary intention, one has to look to the
provisions of the Gold (Control) Act, 1968. In orde see whether the rights and liabilities under
the repealed law have been put an end to by theemastment, the proper approach is not to
enquire if the new enactment has by its new prousikept alive the rights and liabilities under
the repealed law but whether it has taken awayethimghts and liabilities. The absence of a
saving clause in a new enactment preserving thesrignd liabilities under the repealed law is
neither material nor decisive of the question se¢eSf Punjab v. Mohar Singh and T.S. Baliah
v. Income Tax Officer, Central Circle VI, Madras."

91. In India Tobacco Co. Ltd. v. The Commercial Tafficer, Bhavanipore and Others [(1975) 3 SCC
512], this Court held:

"15. The general rule of construction is that thygeal of a repealing Act does not revive anything
repealed thereby. But the operation of this ruledtabsolute. It is subject to the appearance of a
different intention in the repealing statute. Agairch intention may be explicit or implicit. The
guestions, therefore, that arise for determinaticn Whether in relation to cigarettes, the 1941
Act was repealed by the 1954 Act and the lattethley1 958 Act? Whether the 1954 Act and 1958
Act were repealing enactments? Whether there ishamy in the 1954 Act and the 1958 Act
indicating a revival of the 1941 Act in relationtimarettes?16. It is now well-settled that repeal
connotes abrogation or obliteration of one stabytanother, from the statute book as completely
as if it had never been passed; when an Act isategeit must be considered (except as to
transactions past and closed) as if it had nevistezk (Per Tindal, C.J., in Kay v. Goodwin and
Lord Tenterdon in Surtees v. Ellison cited with apal in State of Orissa v. M.A. Tulloch &
Co.).17. Repeal is not a matter of mere form b ohsubstance, depending upon the intention
of the legislature. If the intention indicated exgsly or by necessary implication in the
subsequent statute was to abrogate or wipe offdimer enactment, wholly or in part, then it
would be a case of total or pro tanto repeal. ¢ ithtention was merely to modify the former
enactment by engrafting an exception or grantingx@amption, or by super-adding conditions, or
by restricting, intercepting or suspending its agien, such modification would not amount to a
repeal (see Craies on Statute Law, 7th Edn. pp, 383, 373, 374 and 375; Maxwells
Interpretation of Statutes, 11th Edn. pp. 164, 8@8ed on Mount v. Taylor; Southerlands



Statutory Construction 3rd Edn. Vol. |, para 20hdl 2022, pp. 468 and 490). Broadly speaking,
the principal object of a repealing and amending Acto excise dead matter, prune off
superfluities and reject clearly inconsistent emegtts see Mohinder Singh v. Harbhajan Kaur."

92. In T.S. Baliah v. T.S. Rangachari, Income Tdfkcér, Central Circle VI, Madras [1969 (3) SCR 65]
this Court held:

" The principle of this section is that unless ffedént intention appears in the repealing Act, any
legal proceeding can be instituted and continuedespect of any matter pending under the
repealed Act as if that Act was in force at thestiaf repeal. In other words, whenever there is a
repeal of an enactment the consequences laid dowedtion 6 of the General clauses Act will
follow unless, as the section itself says, a différintention appears in the repealing statute. In
the case of a simple repeal there is scarcely aomfor expression of a contrary opinion. But
when the repeal is followed by fresh legislationtioe same subject the Court would undoubtedly
have to look to the provisions of the new Act, baty for the purpose of determining whether
they indicate a different intention. The questismot whether the new Act expressly keeps alive
old rights and liabilities but whether it manifests intention to destroy them. Section 6 of the
General clauses Act therefore will be applicableessithe new legislation manifests an intention
incompatible with or contrary to the provisionstioé section. Such incompatibility would have to
be ascertained from a consideration of all theveaieprovisions of the new statute and the mere
absence of a saving clause is by itself not mdténiather words, the provisions of Section 6 of
the General clauses Act will apply to a case oéatpven if there is a simultaneous re-enactment
unless a contrary intention can be gathered framéw statute "

93. In Gajraj Singh and Others v. State TranspppeNate Tribunal and Others [(1997)1 SCC 6505 thi
Court held:

"24. When there is a repeal and simultaneous reterat, Section 6 of the GC Act would apply
to such a case unless contrary intention can begat from the repealing Act. Section 6 would
be applicable in such cases unless the new ldgislatanifests intention inconsistent with or
contrary to the application of the section. Suadompatibility would have to be ascertained from
all relevant provisions of the new Act. Thereforhen the repeal is followed by a fresh
legislation on the same subject, the Court wouldoubtedly have to look to the provisions of the
new Act only for the purpose of determining whetttexr new Act indicates different intention.

The object of repeal and re-enactment is to oblieethe Repealed Act and to get rid of certain
obsolete matters."

94. We may at this juncture also notice that whei®ection 6 of the General Clauses Act provides for
effect of repeal, Section 24 thereof provides fontmuation of orders issued under the enactments
repealed and re-enacted. They read as under:

"6 Effect of repeal.--Where this Act, or any Cehtict or Regulation made after the
commencement of this Act, repeals any enactmehehd made or hereafter to be made, then,
unless a different intention appears, the repeall stot-- (a) revive anything not in force or
existing at the time at which the repeal takesceffer (b) affect the previous operation of any
enactment so repealed or anything duly done oremdf thereunder; or (c) affect any right,
privilege, obligation or liability acquired, acciier incurred under any enactment so repealed; or
(d) affect any penalty, forfeiture or punishmenturred in respect of any offence committed
against any enactment so repealed; or (e) affgctravestigation, legal proceeding or remedy in
respect of any such right, privilege, obligatiombllity, penalty, forfeiture or punishment as
aforesaid; and any such investigation, legal proicgeor remedy may be instituted, continued or



enforced, and any such penalty, forfeiture or fumisnt may be imposed as if the repealing Act
or Regulation had not been passed. 24 Continuatfoorders, etc., issued under enactments
repealed and re-enacted.--Where any Central ARegulation, is, after the commencement of
this Act, repealed and re-enacted with or withowdification, then, unless it is otherwise
expressly provided any appointment, notificatiordes, scheme, rule, form or bye-law, made or
issued under the repealed Act or Regulation, skallfar as it is not inconsistent with the
provisions re-enacted, continue in force, and bareal to have been made or issued under the
provisions so re-enacted, unless and until it pesseded by any appointment, notification, order,
scheme, rule, form or bye-law, made or issued utifteprovisions so re-enacted and when any
Central Act or Regulation, which, by notificationder section 5 or 5A of the Scheduled Districts
Act, 1874, (14 of 1874) or any like law, has begterded to any local area, has, by a subsequent
notification, been withdrawn from and re-extendeduch area or any part thereof, the provisions
of such Act or Regulation shall be deemed to haenhbrepealed and re-enacted in such area or
part within the meaning of this section."

95. What, however, is the matter of moment wowdditiat the expression "unless a different intention
appears" occurring in Section 6 of the General §#alAct, 1897 has not been inserted in Sub-se(ton
of Section 20 of the 2003 Act. Sub-sections (1) é)dof Section 20 of the 2003 Act, thus, operate i
different situations. Whereas the proviso appenme&ub-section (1) of Section 20 of the 2003 Act
provides for the consequences flowing from the aépéthe 1939 Act and the 1962 Act; Section 20(2)
provides for a legal fiction for continuation ofrtagn things/ proceeding on the premise as if Hid Acts
had not been repealed. Repeal of the 1939 Act laed 962 Act would lead to repeal of notifications
issued thereunder also. Proviso appended to Stiosdd) of Section 20 of the 2003 Act, however,
carves out an exception in regard to the consegsdimving therefrom.

96. If Sub-sections (1) and (2) of Section 20 & #903 Act operate in different fields, as we haekl,

the marginal note of Section 20, viz., repeal andrgs, in our opinion, would not be material. dith the
Sub-sections of Section 20 of the 2003 Act aredsgtendant on each other and in particular having
regard to the phraseology used therein, they neetherread together. One cannot proceed on the basi
while reading the provisions of the statute thairaaly would be created and then urge that theyldhou
be read together.

97. Submission of Mr. Andhyarujina that this Coomtist read the words "unless a different intention
appears" in Sub-section (1) of Section 20 of th@32Act, in our opinion, is impermissible in law. We
have rejected a similar contention of Mr. Narimaging us to read down and apply the purported ofile
purposive construction while construing Sectionot4he 2003 Act. We do not intend to apply differen
tests in the matter of construction of Section 2the 2003 Act. Omission of words in a particultatste
may play an important role. The intention of thgiséature must be, as is well known, gathered ften
words used in the statute at the first instance @mg when such a rule would give rise to anomalous
situation, the court may take recourse to purposorestruction. It is also a well settled principtddaw
that casus omissus cannot be supplied. [See Jv&#Rao v. Govt. of A.P. and Anr. 2006 (13) SCALE
27]

98. Proviso appended to Sub-section (1) of Se@ibof the 2003 Act although for all intent and pntp
incorporates Section 6 of the General Clauses Acalsignificant departure therefrom must be banne
mind. If the legislature has used different worishas omitted certain words, in our opinion, tame
cannot be read as containing the words "unles8exatit intention appears". It may be that the mions

of the 2003 Act are demonstrably different from 11962 Act but we must assume that the legislatigte d
so deliberately. The intention of the legislatuyenfiaking a distinction between Sub-section (1) 8ob-
section (2) of Section 20 of the 2003 Act, in opinion, is obvious. The fact that the significarards
"unless a different intention appears" or the Amesinot contain a provision inconsistent therewi¢ne



known to the legislature. Whereas in Sub-sectigrof{ Section 20 of the 2003 Act they did not intnod
any such thing, they did so while enacting Subise¢®) thereof.

99. While construing the said words, we may regtgreonstrue Section 14 of the 2003 Act at theatuts
The word "corresponding” may mean "to be in harmaitki or to be similar to be similar or analogoas t
or to be identical with" as has been held in H.Vathai v. Subordinate Judge, Kottayam and Others
[(1969) 2 SCC 194].

100. The word "correspond" as contained in Strodddicial Dictionary, 2nd Edition, Volume I, page
355, is to mean "to harmonize with" or "to be ideatwith".

101. But, we may notice that whereas the 1939 Adtndt contain any provision for exemption from
payment of tax in respect of sale of electricalrgpeSection 13 of the 1962 Act dealing with ta@aton
consumption of electrical energy expressly provitleetefor. Section 14 of the 2003 Act, on the other
hand, makes a provision for grant of exemptionespect of sale of energy as contra-distinguishemh fr
the provisions of the 1939 Act. It takes away tbevgr of exemption on consumption of electrical gger
which had been expressly provided under the 1962 @an the 1939 Act and the 1962 Act, on the one
hand, and the 2003 Act, on the other, be said twoh&ining similar or identical provisions? Thesamrr
thereto must be rendered in the negative. OncédBeb4 of the 2003 Act is held to be not containamy
provision corresponding to the relevant provisiohshe 1939 Act and the 1962 Act, Sub-section (2) o
Section 20 of the 2003 Act, in our opinion, willMeano application. If Sub-section (2) of Sectiond0
the 2003 Act would have no application, Sub-sectigrof Section 20 would apply. Once Sub-sectign (1
of Section 20 of the 2003 Act is found to have @apion, the absence of the words "unless a diftere
intention appears" will assume great significance.

102. If that be so, then there is no conflict betwéhe proviso appended to Sub-section (1) of Ge&D
and Sub-section (2) thereof. In that view of thetera Sub-section (2) of Section 20 of the 2003 Act
would prevail.

103. The High Court, therefore, in our opinion, coitted a manifest error in opining that both the
provisions relate to the same scenario. Furthern®ub-section (2) of Section 20 of the 2003 Actsuse
the expression "notwithstanding such repeal" ardys,t the same cannot be construed to be
notwithstanding anything contained in Sub-sectijrof Section 20 thereof.

104. Once the aforementioned conclusion is arrated would not be necessary to construe the poovi
appended to Sub-section (1) of Section 20 in its danguage. Proviso, as is well known, has four
functions, as has been noticed by this Court iB@daram Pillai v. V.R. Pattabiraman, [(1985) 1 SCC
591 in the following terms:

"43. (1) qualifying or excepting certain provisiofiem the main enactment;(2) it may entirely
change the very concept of the intendment of theectement by insisting on certain mandatory
conditions to be fulfilled in order to make the etmaent workable;(3) it may be so embedded in
the Act itself as to become an integral part oféghactment and thus acquire the tenor and colour
of the substantive enactment itself; and(4) it thayused merely to act as an optional addenda to
the enactment with the sole object of explainirgréml intendment of the statutory provision."

[See also Swedish Match AB v. Securities & ExcleaBgard, India, (2004) 11 SCC 641]

105. In a case of this nature, the proviso resttioe operation of the repeal clause. It seeksdtegt the
matter specified thereunder despite such repeelidBes of the General Clauses Act seeks to achieve



same purpose, subject of course, to the repealotdhdving no provision inconsistent with the repdal
Acts.

106. The 1962 Act provided for grant of exemptiowwni payment of electricity tax levied on
consumption of electricity. When a notification wiasued by the appropriate authority, the sametbad
be given a purpose. A notification issued thereurmtrild be an act which would come within the
purview of the words "anything duly done".

107. In our opinion, it would not be correct to tamd that only because Sub-section (2) of Sectibaf2
the 2003 Act refers to notification, the same waubdl mean that wherever the word notification heesrnb
issued, Sub-section (1) thereof will have no apyin.

108. We are also unable to agree with Mr. Andhyaaujhat exemption from tax is a mere concession
defeasible by Government and does not confer atryiad right to the recipient. Right of exemptioritwi

a valid notification issued gives rise to an acdrtight. It is a vested right. Such right had bgeanted to
them permanently. 'Permanence’ would mean unlesealby statute.

109. Thus, when a right is accrued or vested, dingescan be taken away only by reason of a stamate a
not otherwise. Thus, a notification which was disigued would continue to govern unless the same is
repealed.

110. Mr. Andhyarujina, however, would submit theterence to the words "anything duly done" should
be given a restrictive meaning. He referred to tiftay Interpretation _ A Code" by F.A.R. Bennion,
Third Edition, page 229, wherein it was stated:

"Paragraph (ii) This derives from Interpretationt A®78 s16(1)(b). The reference to ‘anything
duly done' avoids the need for procedural matsersh as the giving of notices, to be done over
again.Example 89.3 The Interpretation Act 1978 spdserved the effect of a noise nuisance
notice served under the Control of Pollution Ac74% 58(1) before its repeal and replacement
by the Environmental Protection Act 1990 ss 162 H#(2) and Sch 16 Pt III."

111. The treatment of the law, in our opinion, & exhaustive as different consequences are rettdre
be taken into consideration and applied havingregathe nature of the statutory provision.

112. Mr. Andhyarujina also relied upon Maxwell dw tinterpretation of Statutes, 12th edition, pa§e 1
wherein it was stated:

"When an Act is repealed, any delegated legislatiade under the Act falls to the ground with
the statute unless it is expressly preserved. Wteresubordinate legislation is continued in
force, however, the general rule is that its scme construction are determined according to the
repealed Act under which it was made."

113. The statement of law therein does not militdainst our findings aforementioned. Construction
would vary from statute to statute.

114. 1t is profitable to notice at this stage aisiea of this Court in M/s. Universal Imports Agenc
(supra). In that case under the Indo-French Agreeemered into by and between the two nationssbn 1
November, 1954, the entire Administration of FreSehtlement vested in the Government of India. The
territory of Pondicherry, thus, became a free peithout any restriction in case of most imports.
However, by reason of a notification dated 30thaobet, 1954, the importers in Pondicherry were



required to obtain validation of licences held bgr to import goods as petitioners thereof didhaste
any merchandise imported by them stood confiscated.

115. Clause 6 of the Agreement reads, thus:

"Unless otherwise specifically provided in the Stile, all laws in force in the French
Establishments immediately before the commencenoénthe Order, which correspond to
enactments specified in the Schedule, shall ceabave effect, save as respect things done or
omitted to be done before such commencement." Atélyzing the said provision, this Court
held:

" The words things done in para 6 must be reasgnatgrpreted and, if so interpreted, they can
mean not only things done but also the legal careseces flowing therefrom. If the interpretation
suggested by the learned counsel for the respamdentaccepted, the saving clause would
become unnecessary. If what it saves is only tieeued contracts i.e. the contracts whereunder
the goods have been imported and received by ther nefore the merger, no further protection
is necessary as ordinarily no question of enforecegroéthe contracts under the pre-existing law
would arise. The phraseology used is not an inmmvdut is copied from other statutory clauses.
Section 6 of the General clauses Act (10 of 189y} g¢hat unless a different intention appears,
the repeal of an Act shall not affect anything diibye or suffered thereunder_"

117. Thus, a liberal and extensive construction giasn by this Court.

118. To the same effect is also a decision of@misrt in Shri Ram Prasad (supra) wherein powerdken
rule was held to be a thing done within the meaningrticle 357(2) of the Constitution of India.

119. In Harnek Singh (supra), this Court held:

"16. The words anything duly done or suffered thader used in clause (b) of Section 6 are
often used by the legislature in saving clause Wwisdntended to provide that unless a different
intention appears, the repeal of an Act would nffitcad anything duly done or suffered
thereunder. This Court in Hasan Nurani Malak v. Slémail, Asstt. Charity Commr., Nagpur
has held that the object of such a saving clausedave what has been previously done under the
statute repealed. The result of such a saving elsuhat the pre-existing law continues to govern
the things done before a particular date from whieh repeal of such a pre-existing law takes
effect. In Universal Imports Agency v. Chief Conleo of Imports and Exports this Court while
construing the words things done held that a pragerpretation of the expression things done
was comprehensive enough to take in not only tirggshdone but also the effect of the legal
consequence flowing therefrom."

120. Furthermore, exemption from payment of tafairour of the appellants herein would also cornitu

a right or privilege. The expression "privilege'sha wider meaning than right. A right may be a eg@st
right or an accured right or an acquired right. Iatof such a right would depend upon and also vary
from statute to statute. It has been so held by @ourt, while construing Section 6 of the General
Clauses Act, in M/s. Gurcharan Singh Baldev Singashwant Singh and Others [(1992) 1 SCC 428]
in the following terms:

"The objective of the provision is to ensure prtiecof any right or privilege acquired under the
repealed Act. The only exception to it is legislatintention to the contrary. That is, the repeglin
Act may expressly provide or it may impliedly prdei against continuance of such right,
obligation or liability."



121. We are, however, in a case of this naturere@ty concerned with the question as to whetlrene
an inchoate right can be subject matter of a sasliagse. Such a question, in our opinion, doesarisé
for consideration herein.

122. We have noticed the legislative history of tha. Whereas the 1939 Act did not contain any
provision for grant of exemption from payment cdaticity tax on sale of electrical energy, the 22t
contained two provisions in relation thereto. Onentained in Section 12 relating to High Tension
Supply in the matter of principal production andtuer contained in Section 13 being a general pafver
exemption.

123. After the 1962 Act came into force, as notihedeinbefore, the Government issued the notitioati
bearing GOMs No. 787 dated 30.04.1979 merging lbetrecity tax with the basic tariff. In 1991, the
1962 Act was amended whereby additional tax waedeat 5%.

124. On or about 22.10.1991, the Union MinistryPafwer, Government of India published a policy for
private participation in the power sector as a ltestereof provisions were made in the 1948 Act
allowing setting up of generating companies andigagpower plants. Indisputably, the Government of
Tamil Nadu constituted a committee to go into $®ue of cogeneration of electricity in the sugdismi
and other industries and to make recommendatiagrefir; the terms of reference being "to evolve a
methodology for pricing of electricity purchased Bamil Nadu Electricity Board from sugar Mills
Cogenerating electricity", etc. as stated therkiis not in dispute that a cogenerating sugar isithot
similar to other captive power plant insofar agm@dal cogenerating sugar mill would consume ortl963

of the power generated and balance 70% thereoftis sold.

125. The Committee furnished a report recommendiemption from generation tax both from power
consumption and as also the power supplied to tiak tipird parties. It was also recommended that th
Tamil Nadu Electricity Board may pay a price equaHT-I tariff charged for industrial consumersdes
2% for transmission cost.126. The State, howevdrndt accept the recommendations made by the said
Committee in their entirety. By reason of a notifion dated 16.06.1993, the State while acceptipgra

of the said report, directed that the Tamil NadackEicity Board shall pay a price equal to HT-liffar
charged for industrial consumers less 2% for trassion cost. However, an exemption provision was
made from payment of Electricity General Tax thegating:

"Cogenerating sugar mills shall be exempted fromElectricity Generation Tax both for power
consumed captively as well as power supplied toTimil Nadu Electricity Board and other
third parties."

127. By reason of Act No. 43 of 1994, with a viewr&tionalize the rate of tax on consumption, aite
additional tax was increased from 4% to 5% withregealing GOMs. No. 230 dated 16.06.1993.

128. On 9.10.1995, the Ministry of Power, Unionlirdia wrote to all State Electricity Boards andt8ta
Governments urging them to take steps to tap thengial in captive/ cogeneration power plants as
energy shortage was visualized at 15% and peakiogagie at 30%. The State Governments, therefore,
were urged to create an institutional mechanismeet the said shortage.

129. On or about 23rd September, 1996, the Goverhafelramil Nadu issued the following exemption
notification bearing GOMs. No. 126:

"In exercise of the powers conferred by sub-secfibh of Section 13 of the Tamil Nadu
Electricity (Taxation on Consumption) Act 1962 (Tiaiadu Act 4 of 1962), the Governor of



Tamil Nadu hereby direct that the consumption df-generated electrical energy for captive
generators by the Paper, Textile, Chemical and rISungastries irrespective of the fuel they use
be exempted permanently from the electricity tayapde under the said Act. The Governor also
direct that the consumption of energy generateoutitr Non-Conventional Energy Sources like
Sun, Wind etc., be exempted from the Electricity payable under the above Act."

130. Appellants contend that relying on or on thsib thereof, a huge sum was invested by them for
installing power generation plants. Sugar industri®y way of example, alone are said to have iedest
about Rs. 745.64 crores in that behalf; the deteilsreof are as under:

S.N. |Name of the Sugar Mill Project C
Rs. in crore
1. EID Parry (India) Limite: 2650C
2. Thiru Arooran Sugars Ltd./ Terra Ener 104.0(
Limited
3. Shree Ambika Sugars Limit 160.0(
4, Rajshree Sugars & Chemicals | 86.64
5. Sakthi Sugars Limite 96.0(
6. Kothari Sugars & Chemicals L 33.0(
Total : 745.6¢

Grasim Industries alone is said to have investedialRs. 37 crores.

131. Appellants contend that a lower rate of tasiffs purposively fixed as the State intended tmtgra
exemption from payment of electricity tax permahenthich, according to them, would be evident from
the following chart:

"Date TNEB Ratt HT-l |Assumel Net
Tariff [Tax or Rate
consumptio
Season OtSeaso
(Rs.P |(Rs.P |(Rs.P|(Rs.P)(Rs.tF
01.04.199 2.2¢ 2.4C 0.0t 2.3t
01.04.199 2.3¢€ 2.8C 0.0t 2.7
01.04.199 2.4¢ 2.8C 0.0t 2.75
01.04.199 2.6(C 2.8C |0.0¢ 2.7¢4
20.07.199 2.6(C 3.2C |0.0¢ 3.1¢
01.04.199 2.7¢ 3.20 |0.07 3.1<
01.04.200 2.7¢ 2.4¢ 3.4C |0.07 3.3¢
01.04.200 2.87 2.6( 3.4C |0.07 3.3¢
01.04.200 2.8¢ 2.7¢ 3.2C |0.07 3.1<
16.03.200 3.01 2.7¢ 3.5C |0.0¢ 3.4z

Notes: 1. After 16.3.2003, the same rate contimedhe TNEB rate is restricted to 90% of the HT-1
Tariff as per TNEB Board proceedings dated 11.10200

2. In co-generation, out of the total power getesta30% is used for captive consumption and 70% is
exported to TNEB. Tax of 5% on consumption therefapproximates to 2.14% on the power exported to
TNEB. The tax as above is calculated on that Basis.



PROMISSORY ESTOPPEL ISSUE

132. It is in the aforementioned context, the doetof promissory estoppel is sought to be invokie.
will notice hereinafter that even a right can beserved by reason of invocation of doctrine of
promissory estoppel.

133. Submission of Mr. Andhyarujina, however, iattthere cannot be an estoppel against a statdie an
in any event, an exemption granted under Sub-setipof Section 13 of the 1962 Act was subject to
cancellation or variation under Sub-section (2pe€tion 13 thereof.

134. In regard to the evolution of the said doetriit may not be necessary for us to notice all the
decisions cited at the bar as most of them haventlcbeen taken into consideration by this Conrt i
M/s. A.P. Steel Re-Rolling Mill Ltd. v. State of kaa & Ors. [2006 (14) SCALE 162].

135. The doctrine of promissory estoppel would widedly be applicable where an entrepreneur alters
his position pursuant to or in furtherance of tlenpise made by a State to grant inter alia exemptio
from payment of taxes or charges on the basiseotthrent tariff. Such a policy decision on thet pdr

the State shall not only be expressed by reasowtiffcations issued under the statutory provisibng
also under the executive instructions. Appellarstd indoubtedly been enjoying the benefit of payment
of tax in respect of sale/ consumption of electrégergy in relation to the cogenerating power fgan

136. Unlike an ordinary estoppel, promissory estbppves rise to a cause of action. It indisputably
creates a right. It also acts on equity. Howevis, application against constitutional or statutory
provisions is impermissible in law. This aspectttof matter has been considered in State of Bihdr an
Others v. Project Uchcha Vidya, Sikshak Sangh atimei® [(2006) 2 SCC 545] stating:

"77. We do not find any merit in the contentiorseal by the learned counsel appearing on behalf
of the respondents that the principle of equitasi®ppel would apply against the State of Bihar.
It is now well known, the rule of estoppel has mpl&ation where contention as regards a
constitutional provision or a statute is raisede Tight of the State to raise a question as regards
its actions being invalid under the constitutioseheme of India is nhow well recognised. If by
reason of a constitutional provision, its actiomroat be supported or the State intends to
withdraw or modify a policy decision, no exceptitiereto can be taken. It is, however, one thing
to say that such an action is required to be judgedng regard to the fundamental rights of a
citizen but it is another thing to say that by apm the rule of estoppel, the State would not be
permitted to raise the said question at all. Soafathe impugned circular dated 18-2-1989 is
concerned, the State has, in our opinion, a righgupport the validity thereof in terms of the
constitutional framework."

137. Yet again in Mahabir Vegetable Oils (P) Ltdd éAnother v. State of Haryana and Others [(2006) 3
SCC 620], it was stated:

"38. The promises/representations made by waystdtate, therefore, continued to operate in the
field. It may be true that the appellants altereeirt position only from August 1996 but it has
neither been denied nor disputed that during tlevaet period, namely, August 1996 to 16-12-
1996 not only have they invested huge amounts Isotthe authorities of the State sanctioned
benefits, granted permissions. Parties had alemtather steps which could be taken only for the
purpose of setting up of a new industrial unit. &mrepreneur who sets up an industry in a
backward area unless otherwise prohibited, isledtito alter his position pursuant to or in
furtherance of the promises or representations rbgidbe State. The State accepted that equity



operated in favour of the entrepreneurs by issiote 2 to the notification dated 16-12-1996
whereby and whereunder solvent extraction plant f@ashe first time inserted in Schedule 1l
i.e. in the negative list."

138. We may, however, notice that a survey of dmiex decisions has also been made by this Caourt i
State of Punjab v. Nestle India Ltd. and Anoth@0f{4) 6 SCC 465] wherein the law has been stated in
the following terms:

"25. In other words, promissory estoppel long reieed as a legitimate defence in equity was
held to found a cause of action against the Govemmeven when, and this needs to be
emphasised, the representation sought to be edferae legally invalid in the sense that it was
made in a manner which was not in conformity witl procedure prescribed by statute."

139. Referring to Motilal Padampat Sugar Mills €. v. State of U.P. [(1979) 2 SCC 409], this Gour
observed:

"29. As for its strengths it was said: that thetdoe was not limited only to cases where there
was some contractual relationship or other pretiegjidegal relationship between the parties. The
principle would be applied even when the promisatisnded to create legal relations or affect a
legal relationship which would arise in future. Ti@&overnment was held to be equally
susceptible to the operation of the doctrine in teter area or field the promise is made
contractual, administrative or statutory. To puhithe words of the Court:

The law may, therefore, now be taken to be setile@ result of this decision, that where the
Government makes a promise knowing or intending ithaould be acted on by the promisee
and, in fact, the promisee, acting in reliancetomlters his position, the Government would be
held bound by the promise and the promise wouldrferceable against the Government at the
instance of the promisee, notwithstanding thatethiemo consideration for the promise and the
promise is not recorded in the form of a formal tcact as required by Article 299 of the
Constitution. (SCC p. 442, para 24)

*k*k

[E]quity will, in a given case where justice andtri@ss demand, prevent a person from insisting
on strict legal rights, even where they arise,urater any contract, but on his own title deeds or
under statute. (SCC p. 425, para 8)

*kk

Whatever be the nature of the function which the&oment is discharging, the Government is
subject to the rule of promissory estoppel antéféssential ingredients of this rule are satisfied
the Government can be compelled to carry out tbemjme made by it. (SCC p. 453, para 33)"

140. This Court distinguished its earlier decisiorKasinka Trading v. Union of India [(1995) 1 SCC
274], whereupon Mr. Andhyarujina placed strongamdie, in the following terms:

"40. The case of Kasinka Trading v. Union of Indited by the appellant is an authority for the
proposition that the mere issuance of an exemptistification under a provision in a fiscal
statute such as Section 25 of the Customs Act, ,1882d not create any promissory estoppel
because such an exemption by its very nature iseptible to being revoked or modified or
subjected to other conditions. In other words,ghiemo unequivocal representation. The seeds of



equivocation are inherent in the power to granimgtion. Therefore, an exemption notification
can be revoked without falling foul of the prin@pbf promissory estoppel. It would not, in the
circumstances, be necessary for the Governmerdtablesh an overriding equity in its favour to
defeat the petitioners plea of promissory estopple¢ Court also held that the Government of
India had justified the withdrawal of exemption ifioation on relevant reasons in the public
interest. Incidentally, the Court also noticed thek of established prejudice to the promises
when it said: (SCC p. 289, para 22)The burden sfarus duty etc. is passed on to the consumer
and therefore the question of the appellants bpingo a huge loss is not understandable.(See
also Shrijee Sales Corpn. v. Union of India and STShree Durga Oil Mills.) We do not see the
relevance of this decision to the facts of thisecadere the representations are clear and
unequivocal."

141. In MRF Ltd., Kottayam v. Asst. Commissioners§assment) Sales Tax and Others [(2006) 8 SCC
702], wherein one of us (Katju, J.) was a membexsikka Trading (supra) has also been held to be
inapplicable where a right has already accruedinf&tance, in a case where the right to exemptfdaxo

for a fixed period accrues and the conditions fiat exemption have also been fulfilled, the withdxh

of that exemption cannot affect the already accrigid.

142. In MRF Ltd. (supra), it was held that the dioet of promissory estoppel will also apply to staty
notifications.

143. We may also notice an interesting observatiade by Beg, J. in Madan Mohan Pathak and Another
v. Union of India and Others [(1978) 2 SCC 50] vdierthe learned Judge in his concurrent judgment
while striking down the Life Insurance Corporatidhodification of Settlement) Act, 1976, opined:

"Furthermore, | think that the principle laid dowp this Court in Union of India v. Indo-Afghan
Agencies Ltd. can also be taken into account igipglithe reasonableness of the provision in this
case. It was held there (at p. 385):

Under our jurisprudence the Government is not exefnpm liability to carry out the
representation made by it as to its future condarmd it cannot on some undefined and
undisclosed ground of necessity or expediencytdadarry out the promise solemnly made by it,
nor claim to be the judge of its own obligationtbe citizen on an ex parte appraisement of the
circumstances in which the obligation has arisen.

In that case, equitable principles were invokedirejethe Government. It is true that, in the
instant case, it is a provision of the Act of Rarlent and not merely a governmental order whose
validity is challenged before us. Nevertheless,caanot forget that the Act is the result of a
proposal made by the Government of the day whitdtead of proceeding under Section 11(2) of
the Life Insurance Corporation Act, chose to makeé\at of Parliament protected by emergency
provisions. | think that the prospects held oug tepresentations made, the conduct of the
Government, and equities arising therefrom, mayballtaken into consideration for judging
whether a particular piece of legislation, initdigy the Government and enacted by Parliament,
is reasonable."

144. We, therefore, are of the opinion that doetiifipromissory estoppel also preserves a righiglit
would be preserved when it is not expressly takegyebut in fact has expressly been preserved.

145. In view of the application of doctrine of priesory estoppel in the case of the appellantst thygtit
is not destroyed and in that view of the matteénaigh the Scheme under the impugned Act is differen
from the 1939 Act and the 1962 Act and furthernioreiew of the phraseology used in Section 20(1) of



the 2003 Act, right of the appellants cannot be $aihave been destroyed. The legislature in fast h
acknowledged that right to be existing in the alajpés.

LEGITIMATE EXPECTATION

146. We may also notice the emerging doctrineimtiehalf, viz., Legitimate Expectation of Subsitant
Benefit. Ordinarily, the said principle would navJe any application where the legislature has edaat
statute. As, according to us, the legislature is tAse allowed the parties to take benefit ofr teeisting
rights having regard to the repeal and saving el@ostained in Section 20(1) of the 2003 Act, thee
would apply. If, thus, principle of promissory gspel would apply, there may not be any reason as to
why the doctrine of legitimate expectation would.no

147. Legitimate expectation is now considered ta Ipart of principles of natural justice. If by sea of
the existing state of affairs, a party is givenutalerstand that the other party shall not take ativay
benefit without complying with the principles oftoeal justice, the said doctrine would be applieabl
The legislature, indisputably, has the power taslate but where the law itself recognizes existiigét
and did not take away the same expressly or byssacg implication, the principles of legitimate
expectation of a substantive benefit may be helibtapplicable.

148. We may notice the applicability of the safttdine in respect of a substantive legislationicivhis
of some academic interest.

149. In R v North and East Devon Health Authoréy, parte Coughlan [2001] 1 QB 213, Lord Woolf
identified three categories of legitimate expeotadi (i) "The court may decide that the public autly is
only required to bear in mind its previous poliayaiher representation, giving it the weight itntks
right, but no more, before deciding whether to geacourse. Here the court is confined to reviewirg
decision on Wednesbury grounds. This has beentbdbe the effect of changes of policy."(ii) "On the
other hand the court may decide that the promispractice induces a legitimate expectation of, for
example, being consulted before a particular dewis taken. Here it is uncontentious that the titse|f
will require the opportunity for consultation to bzen unless there is an overriding reason tderésm

it in which case the court will itself judge theeaglacy of the reason advanced for the change @fypol
taking into account what fairness requires.

"(iii) "Where the court considers that a lawful prige or practice has induced a legitimate
expectation of a benefit which is substantive, sioiply procedural, authority now establishes
that here too the court will in a proper case deeitiether to frustrate the expectation is so unfair
that to take a new and different course will amotmtan abuse of power. Here, once the
legitimacy of the expectation is established, tloairc will have the task of weighing the
requirements of fairness against any overridingragt relied upon for the change of policy."(See
also para 57-59)

150. In R v Home Secretary, ex parte Hindley [20DBEC 410 it is interesting to note the leadingespe

of Lord Steyn which is more reserved. Court of Agpeso considered the aforementioned concept in R
(on the application of Bibi) v London Borough ofiweam [2001] EWCA Civ 607. In Bibi's case (supra),
the court accepted that it had jurisdiction to pcbta substantive legitimate expectation but adbpte
somewhat different approach from the approach take&oughlan (supra). In a joint judgment the court
said:

"In all legitimate expectation cases, whether saiste or procedural, three practical questions
arise. The first question is to what has the pualithority, whether by practice or by promise,



committed itself; the second is whether the autirdras acted or proposes to act unlawfully in
relation to its commitment; the third is what theeud should do."

151. In determining whether an authority has attedawfully”, the court expressed its discontenthwi
the standard laid down in Coughlan. It will be lire ffithess of the continuing theme, to refer to gtdan

on this point:The traditional view has been that tMednesbury categories were exhaustive of what was
an abuse of power. However in Coughlan the coafiepred "to regard the Wednesbury categories as the
major instances (not necessarily the sole oneshowf public power may be misused" (para.81). In
Coughlan the court followed R v Inland Revenue Cassimners ex parte Unilever [1996] S.T.C.681, in
asking itself whether the reneging by an autharityits promise was "so unfair as to amount to arseb

of power" (para.78). It concluded that it was. Heere without refinement, the question whether the
reneging on a promise would be so unfair as to anmuan abuse of power is an uncertain guide.

After having established such an abuse the couyt ask the decision taker to "take the legitimate
expectation properly into account in the decisicakimg process." It does not necessarily follow #hat
legitimate expectation of a substantive benefit bd satisfied. [See also Barratt v Howard [200C]AF
190]

152. We may, however, do not mean to lay down atfetthe said principle is to be applied eventen t
face of the exercise of legislative power by th&t&tn terms of the entries made in List Il of 8&venth
Schedule of the Constitution of India. Our obsedoret must necessarily be understood in the coitiext
the aforementioned decisions.

DEMAND CHARGE

153. We have noticed hereinbefore that the legisldield carved out by reason of Entry 53 of Lisand

Entry 38 of List Il of the Seventh Schedule of @enstitution of India operate in different fieldghe

1948 Act was enacted to provide for the rationsitiraof the production and supply of electricityda
generally for taking measures conducive to eleatdevelopment.

154. Tariff is framed by the State Electricity Bdsaunder Sections 46 and 49 of the 1948 Act. Thay m
have different considerations for imposition ofiffar We have noticed hereinbefore, the definitimhn
‘tariff' in BSES Ltd. (supra), whereupon Mr. Andhygna himself relied upon. A tax on tariff andaat

on consumption or sale of electrical energy, ttoperate in different fields. If it is to be heldaththe
power of the Electricity Regulatory Commission te fariff does not include a power to impose tax,
axiomatically, the same principle would apply algieen a tax is sought to be levied on consumption or
sale of electrical energy and not on tariff. Powktaxation, as noticed hereinbefore, operategdifftly
from power to impose tariff. A tariff validly frandeby the licensee, in exercise of its statutory @ow
may lay down a higher rate on the sale of powevaigous types of consumers having regard to the
necessity to maintain infrastructure. A maximum dach charge, when levied, does not contemplate a
sale or consumption of electrical energy. Maximuariftt is provided for various reasons. It has been
noticed by this Court in IPI Steel Ltd. (supral}te following terms:

"From this circumstance, however, one cannot jumfhé conclusion that it is an arbitrary way
of levying consumption charges. Normally speakiagfactory utilises energy at a broadly
constant level. May be, on certain occasions, véretin account of breakdowns, strikes or
shutdowns or for other reasons, the factory mayutilise energy at the requisite level over
certain periods, but these are exceptions. Evearpifia expects to work normally. So does the
Electricity Board expect and accordingly producesrgy required by the factory and keeps it in
readiness for that factory keeping it ready on sapto speak. As already emphasised, electricity
once generated cannot be stored for future use. iShihe reason and the justification for the



demand charges and the manner of charging fohdrdlis yet another justification for this type
of levy and it is this: demand charges and consiommtharges are intended to defray different
items. Broadly speaking, while demand charges amesmninto defray the capital costs,
consumption charges are supposed to meet the guoharges. Every Electricity Board requires
machinery, plant, equipment, sub-stations, transionslines and so on, all of which require a
huge capital outlay. The Board like any other coafion has to raise funds for the purpose which
means it has to obtain loans. The loans have tefed, and with interest. Provision has to be
made for depreciation of machinery, equipment anitdings. Plants, machines, stations and
transmission lines have to be maintained, all attvihequire a huge staff. It is to meet the capital
outlay that demand charges are levied and collegtesteas the consumption charges are levied
and collected to meet the running charges.11. Rausére for a moment, we may explain the
importance and significance of maximum demand. Thaximum demand of a given
plant/factory determines the type of lines to b land the power of transformers and other
equipment to be installed for the purpose. A factoaving a maximum demand of say 1000
KVA and a factory having a maximum demand of 10,B8®A require different type of lines and
other equipment for providing supply to them. le ttase of latter, lines have to be of a more
load-bearing variety. Transformers have to be llestaand of more capacity. Sometimes in the
case of bulk consumers even a sub-station may tm\ee established exclusively for such
factory/plant. Very often these industries are atgd away from power stations and main
transmission lines which means laying special pdimes over considerable distances to give the
supply connection. As a matter of fact, the sigaifice of the maximum demand would be
evident from the fact that the agreement betweerBibard and consumer (like the respondent)
specifies only the maximum demand and not the totdéds allowed to be consumed. The
agreement concerned herein prescribes the maximemantd at 7778 KVA but does not
prescribe the total number of units of energy afldwo be consumed. This is for the reason,
explains Shri Hegde, that the total number of upft®energy consumed is determined by the
load/level at which power is drawn. The formul&kitg the case of the respondent is stated to be
100% unrestricted energy requirement of the respaing contract demand in KVA x power
factor x load factor x total number of hours ineay In concrete terms, it means 7778 KVA x
0.90 x 0.611 x 8760 = 37,467,590 KWH (Units) = &7.49 MU (Million Units). This formula,

as it states expressly, is premised on unrestristggly. Problems arise only when restrictions
are placed on consumption on account of fall irdpotion of electricity by the Board, as would
be explained hereinafter."

155. Thus, what is permissible for the purposeaifng a tariff need not necessarily be permisditle
levy of tax. Tariff for supply of High Tension emgris in two parts, viz., (a) units consumed angd (b
maximum demand. The High Court proceeded on a wpoemise to hold that the tax is levied only on
the maximum demand, i.e., on the energy consunted. now accepted that the maximum demand
indicator installed in a factory premises of a eaoner of High Tension electrical energy shows the
maximum amount of energy drawn during any conseedtiirty minutes in a total month of consumption
of electrical energy. Maximum demand charge isdiga that basis although the connected demand may
be much more.

156. Mr. Andhyarujina himself has produced befadhe terms and conditions of supply of Tamil Nadu
Electricity Board wherein 'demand' has been defindte following terms:

“(vii) "Demand" _ (a) "Average Demand" for the mbnheans the ratio of the total kilowatt-
hours consumed in the month to the total hourkémbonth.(b) "Maximum Demand" in a month
means the highest value of the average Kilowatpeaas delivered at the point of supply of the
consumer during any consecutive thirty minuteshi month.(c) "Permitted Demand" means the
demand permitted by the competent authority ofBbard taking into account the constraints in



the Board's transmission and distribution netw¢fkis definition does not apply to the demand
quota permitted under the "Restriction and Controfders).(d) "Sanctioned Demand or
Contracted Demand" means the demand sanctionduebyompetent authority of the Board and
specified in the agreement"."

'‘Load' has been defined in clause 2(ix)(a) infthlewing terms:"(ix) "Load" _ (a) "Connected
Load" means the aggregate of the manufactureiitsgraf all the equipment connected in the
consumer's installation and of all the portableigments;This is expressed in KW or HP. If the
rating is in KVA, it is converted to KW by multiplyg it by a power factor of 0.9. If the rating is
in HP, it is converted to KW by multiplying it by. T46.(b) "Contracted Load" means the load
which is specified in the agreement;"

157. Similar definition has been provided in Talwdldu Electricity Distribution Code.

158. From the definitions of aforementioned typedesmand, it would appear that maximum demand in a
month means the highest value of the energy delivat the point of supply of the consumer during an
consecutive thirty minutes in a month. It is, tliere, incorrect to contend that there does nott exiy
distinction between actual consumption and maxindeamand. The High Court itself has noticed a
distinction between Low Tension consumption andnHignsion consumption. There indeed exists such
a definition. Therefore, in our opinion, such astonction would not be correct.

159. A taxing statute, as is well known, must reeestrict interpretation. [See Manish Maheshwatri v.
Asstt. Commissioner of Income Tax and Anr., 2007SBALE 627]

160. A taxing statute, therefore, must be madeomsconance with Article 265 of the Constitution of
India. Mr. Andhyarujina draws our attention to Stibuse (d) of Clause 29A of Article 366 of the
Constitution of India to submit that the Constibutiitself has envisaged an expanded meaning of the
term. Clause 29A is subject to the other provisidnbas been included for the purpose of defirtimg

tax on the sale or purchase of goods as envisaugat EEntry 54 of List |l of the Seventh Schedulehef
Constitution of India and not for the purpose ofri53.

161. The reason for insertion of such an explanasao get over the decision of this Court in Stat
Madras v. Gannon Dunkerley & Co. (Madras) Ltd. [A95CR 379] wherein it has been held that tax
cannot be imposed on sale of materials transfénregecution of a works contract stating:

"In our opinion, that is not the inference to bawdn from the absence of words linking up the
meaning of the word "sale" with what it might béaithe Sale of Goods Act. We think that the
true legislative intent is that the expressioné€'safl goods" in Entry 48 should bear the precise
and definite meaning it has in law, and that thaaning should not be left to fluctuate with the
definition of "sale" in laws relating to sale ofas which might be in force for the time being. It
was then said that in some of the Entries, for elapEntries 31 and 49, List Il, the word "sale"
was used in a wider sense than in the Sale of GAotgsl930. Entry 31 is intoxicating liquors
and narcotic drugs, that is to say, the productioanufacture, possession, transport, purchase
and sale of intoxicating liquors, opium and otharcotic drugs...". The argument is that "sale" in
the Entry must be interpreted as including badsrthe policy of the law cannot be to prohibit
transfers of liqguor only when there is money coesition therefor. But this argument proceeds
on a misapprehension of the principles on which Eméries are drafted. The scheme of the
drafting is that there is in the beginning of thetrg words of general import, and they are
followed by words having reference to particulapexgs thereof. The operation of the general
words, however, is not cut down by reason of the fhat there are sub-heads dealing with
specific aspects_"



162. Gannon Dunkerley & Co. (Madras) Ltd. (supra$ been noticed by a 3-Judge Bench of this Court
in Bharat Sanchar Nigam Ltd. and Another v. Unidnlralia and Others [(2006) 3 SCC 1] in the
following terms:

"43. Gannon Dunkerley survived the Forty-sixth Gitngonal Amendment in two respects. First
with regard to the definition of sale for the puspe of the Constitution in general and for the
purposes of Entry 54 of List Il in particular extépthe extent that the clauses in Article 366(29-
A) operate. By introducing separate categoriesesfked sales, the meaning of the word goods
was not altered. Thus the definitions of the contpasdements of a sale such as intention of the
parties, goods, delivery, etc. would continue talbfined according to known legal connotations.
This does not mean that the content of the coneeptain static. The courts must move with the
times. But the Forty-sixth Amendment does not givlicence, for example, to assume that a
transaction is a sale and then to look around fatwould be the goods. The word goods has not
been altered by the Forty-sixth Amendment. Thatadignt of a sale continues to have the same
definition. The second respect in which Gannon Rulely has survived is with reference to the
dominant nature test to be applied to a compositesaction not covered by Article 366(29-A).
Transactions which are mutant sales are limitethéoclauses of Article 366(29-A). All other
transactions would have to qualify as sales withan meaning of the Sales of Goods Act, 1930
for the purpose of levy of sales tax."

While noticing the said case, it has been held:

"105. The amendment introduced fiction by which isistances of transactions were treated as
deemed sale of goods and that the said definiscio deemed sales will have to be read in every
provision of the Constitution wherever the phrase dn sale or purchase of goods occurs. This
definition changed the law declared in the rulingsannon Dunkerley & Co. only with regard to
those transactions of deemed sales. In other rssi@e declared by this Court is not neutralised.
Each one of the sub-clauses of Article 366(29-Afoituced by the Forty-sixth Amendment was
a result of ruling of this Court which was soughtoe neutralised or modified. Sub-clause (a) is
the outcome of New India Sugar Mills Ltd. v. CSTdavishnu Agencies (P) Ltd. v. CTO. Sub-
clause (b) is the result of Gannon Dunkerley & Sob-clause (c) is the result of K.L. Johar and
Co. v. CTO. Sub-clause (d) is consequent to A.Viyifgpan v. CCT. Sub-clause (e) is the result
of CTO v. Young Mens Indian Assn. (Regd.). Sub-sta(f) is the result of Northern India
Caterers (India) Ltd. v. Lt. Governor of Delhi aSthte of Punjab v. Associated Hotels of India
Ltd.106. In the background of the above, the hystamevailing at the time of the Forty-sixth
Amendment and pre-enacting history as seen in ther8ent of Objects and Reasons, Article
366(29-A) has to be interpreted. Each fiction byickhthose six transactions which are not
otherwise sales are deemed to be sales independeetiates only in that sub-clause.107. While
the true scope of the amendment may be appredigteslerall reading of the entirety of Article
366(29-A), deemed sale under each particular salsel has to be determined only within the
parameters of the provisions in that sub-clause €ub-clause cannot be projected into another
sub-clause and fiction upon fiction is not perntiksi As to the interpretation of fiction,
particularly in the sales tax legislation, the pijibe has been authoritatively laid down in Bengal
Immunity Co. Ltd. v. State of Bihar, SCR at p. 6@¥ operative provisions of the several parts
of Article 286, namely, clause (1)(a), clause (})@ause (2) and clause (3) are manifestly
intended to deal with different topics and, therefmne cannot be projected or read into another.
(S.R. Das, Actg. C.J.)We can also see pp. 720 aadN.P. Bhagwati, J.)." It was categorically
held therein:



"75. In our opinion, the essence of the right urfdeicle 366(29-A)(d) is that it relates to user of

goods. It may be that the actual delivery of thedsois not necessary for effecting the transfer of
the right to use the goods but the goods must ladlade at the time of transfer, must be

deliverable and delivered at some stage. It israsdyat the time of execution of any agreement
to transfer the right to use, that the goods aeglable and deliverable. If the goods, or what is
claimed to be goods by the respondents, are nitedable at all by the service providers to the
subscribers, the question of the right to use tigosels, would not arise.”

It was furthermore held that only because the 8&aeps itself ready for supply of electrical epetbe
same by itself would not mean that there had bedénedable goods and the goods have been delivered.

163. We are not concerned with the user of the gaodl, therefore, deliverability of the goods i ino
guestion.

164. It may be that electricity has been considérdak ‘goods' but the same has to be consideraagha
regard to the definition of "goods" contained ira@e (12) of Article 366 of the Constitution of ikd
When this Court held electricity to be 'goods'tfoe purpose of application of sales tax laws aheratax
laws, in our opinion, the same would have nothinda with the construction of Entry 53 of List i the
Seventh Schedule of the Constitution of India.

165. Supply does not mean sale. A’ fortiori it doesalso mean consumption.

166. A 'goods' may be a tangible property or aanigible one. It would become goods provided itthas
attributes thereof having regard to (a) its utliy) capable of being bought and sold; and (cabsgpof
transmitted, transferred, delivered, stored and¢ssed.

167. Strong reliance has been placed by Mr. Andhiye on a decision of this Court in M/s. Northern
India Iron & Steel Co. v. State of Haryana and Aot (1976) 2 SCC 877] wherein it has been held:

"10. Coming to the question of duty, we have ndthgsn in an outright rejection of the extreme
contention put forward on behalf of the appellahist no duty is liviable at all on the demand
charge. But it is clear, and this was fairly coremttio by the Solicitor General appearing for the
State of Haryana, that the amount of duty payalilldoe on the actual amount of demand charge
realisable from the consumer after the proportematuction under clause 4(f) of the tariff.11.
Section 3 of the Duty Act says that there shalldvéed and paid to the State Government on the
energy supplied by the Board to a consumer a dubgetcalled the electricity duty, computed at
the rates indicated in the various clauses of safiem (1) of Section 3. The expression used in
the various clauses is where the energy is supmiedparticular type of consumer, then the rate
of duty will be as specified therein. On the badithe said expression the argument put forward
on behalf of the appellant was that the duty cdaddevied only on the energy charges for the
actual amount of energy supplied. Such an argunsetito obviously wrong to be accepted.
Reading the clauses as a whole it would be se¢nhthaluty is chargeable on the price of energy
supplied in a month. The price of energy in a twotpariff system would mean and include the
energy charge as also the demand charge. Thisde fagther clear by the manner of calculation
provided in Rule 3 of the Punjab Electricity (DuBailles, 1958. Sub-rule (1) says:The duty under
clauses (iii) and (iv) of sub-section (1) of Sent® of the Act shall be calculated on the price of
the energy recoverable at the net rate of the Badidh will include the demand charge when
the supply is governed by a two-part tariff."

In that case, no term like "net energy" existed.



168. We may notice that this Court in West CoagielPa Mills Ltd (supra), held that no tax can be
invoked on transmission loss stating:

"7. We have set out the relevant provisions of Atot, and it would appear therefrom that
electricity tax is payable on the units of energnsumed. The one question with which we are
concerned in this appeal is whether electricity isapayable in respect of the electrical energy
which is lost in transmission as a result of traission loss or transformer loss. So far as this
guestion is concerned, we are of the view thataxois payable on the electricity so lost. The
entire scheme of the Act is to tax the consumptibelectrical energy. Where some energy is not
consumed but lost before it reaches the point osamption, the question of levy of tax on
consumption of such energy would not in the veryura of things arise. The place of
consumption of electrical energy is normally at sodistance from the place where electrical
energy is generated. Electrical energy has consélguéo be transmitted through metal
conductors to the place where it is consumed. Suaetsmission admittedly entails loss of some
electrical energy and what is lost can plainly beavailable for consumption and as such would
not be consumed. If a person, for example, gersedl® units of electrical energy and loses 10
units in the process of transmission from the pofrgeneration to the point of consumption, he
would in the very nature of things be able to sypmily 90 units of electrical energy to the
consumers. The tax which would be payable on thetrédal energy consumed in such a case
would be only for 90 units and not 100 units. Tddhotherwise and to realise tax on 100 units of
electrical energy would be tantamount to levyingda the generation or production of electrical
energy and not on its consumption. Such a tax engdmeration or production of electrical
energy is plainly not permissible under the ActeTact that the consumer happens in the present
case to be the same Company which generated ttteideenergy would, in our opinion, make
no material difference."

169. Our attention has been drawn to a simple tvdin a perusal whereof it appears that although
permitted MD was 350 KVA, the recorded demand bdiag KVA, electricity tax was charged only on
the basis of 144 KVA and not on the basis of 350AK¥eeping in view the fact that the maximum
demand postulates something other than actualedgliof electricity, the question of imposition afya
tax thereupon does not arise. The decision ofGbigrt in M/s. Northern India Iron & Steel Co. (sapr
did not assign any reason. The said decision didake into consideration the provisions of ArtiGe6
(12) of the Constitution of India or the effect Bhtry 53 of List Il of the Seventh Schedule of the
Constitution of India. It has also not been taketo iconsideration that the State cannot imposetdyx
because the State Electricity Board would be ediitio levy tax on certain services. It would bear
repetition to state that the concept of tariff dad is different. Whereas tariff would include at lof
charges, the tax must be on actual basis. It © @ the case nor can it be that imposition of dax
actual sale or consumption of electrical energy wagossible keeping in view of the particular fact
situation. As noticed hereinbefore, two differenetars are installed; one, for the purpose of actual
consumption of electrical energy and another beingvector, the same merely records the maximum
demand.

170. A decision, as is well known, is an authofity what it decides and not what can logically be
deduced therefrom. A decision is not an authonitygoint which has not been considered.

171. For the reasons aforementioned, we are ofopieion that the impugned judgment cannot be
sustained which is set aside accordingly. The dp@ea allowed to the extent mentioned hereinbefore
No costs.
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